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WIEHHBIX N0 NPUHYUNY DUHAHCOBOU NUPAMUODL, M.€. COBEPUIEHHBIX nymeM 0OMAaHa uiu 310ynompeodne-
HUsL 008epuem, npueiedeHusi (PUHAHCOBBIX CPEOCME 2padicOan ¢ nociedyruell 8bINAAmMoll 00X00a u (unu)
npeodoCmasieHus UHOU 8b1200bl TUYAM, Ybl (DUHAHCOBbIE CPEOCMEA NPUBTIEUEHbl PaHee, 3a CYelmn 6HOBb
NPUGLEYEHHBIX (DUHAHCOBLIX CPEOCMS, C XUeHUeM NPUSLEeYeHHbIX QuHaHcosbix cpedcms. Tax, 6 Poccuu
nepevimMu uHancosviMu nupamuoamu cmanu yupescoenusie ¢ 1991 2. TOO «Xapmex» 6 e. bapnayne u
TOO IIK® «llaxcy 6 e. Boneoepaoe.

B 3axniouenue asmop KoHcmamupyem, umo MOXCHO NPOSHO3UPO8AMb OdlbHellulee co8epuieHue npe-
CMYNIEHUI pacCMampusaemo2o suod, Oisi 4e20 HeoOXo0UMO 3HAMb U NOHUMAMb NPUYUHBL UX BO3HUKHO-
BEHUSL U PA3BUMUSL, XAPAKMEPHble YePmbl U 6UObL.

Knrouegvie cnoga: mouwieHHu1wecmeo, UCmMopus 603HUKHOBEHUS U PA36UMUST MOWEHHUYECms, (uHaH-
cogble NUPAMUOLL.

Barnaul Law Institute of the Ministry of Internal Affairs of Russia
E-mail: viad_belitskiy@mail.ru

HISTORY OF APPEARANCE AND DEVELOPMENT OF THE FRAUDS
COMMITTED ON THE PRINCIPLE OF A PYRAMID SCHEME IN RUSSIA

The article analyzes the origin and development of the frauds committed on the principle of a Pyramid
Scheme, i.e. committed by deception or abuse of trust, attraction of citizens’ funds with the subsequent
payment of income and (or) providing a particular benefit to persons whose funds were attracted earlier,
at the expense of the newly borrowed funds, with the embezzlement of borrowed funds. So the first Pyramid
Schemes in Russia — LLP «Hartek» (Barnaul) and LLP «Pax» (Volgograd) — were established in 1991.

In conclusion the author states that it is possible to predict the further crimes of this kind. For this
you need to know and understand the causes of their origin and development, characteristics and types.

Key words: fraud, history of appearance and development of frauds, pyramid schemes.
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MCTOPUA TOCYOAPCTBA U MNMPABA

W3BecTHBIN pycckuil TuTepaTypHbI KpUTHK Buc-
capuoH [ puropseBud bennHckuit mucan: «MbI Bompo-
[1aeM M JIOTpalliBaeM MpolleAaliee, 4YToObl OHO 00b-
SICHIJIO HaM Halle HACTOsIIee W HAMEKHYIO O HaIlleM
Oyaymem» [6, c¢. 291-292]. Akanemuk Bennamun Ba-
CWIIbEBNY AJIEKCEEB OTMeUall, 4To OyayIee criocoOeH
MPEABUACTH TOT, KTO MOHSUI Ipouwioe [2]. MoxHO npu-
BECTH M JIPyTHe IUTAThl BBLIAIOIMUXCSH (GHIOCODOB,
YYEHBIX, MyOJUIUCTOB, KOTOpPblEe KaK HeJb3s Kpaile
WIDTIOCTPUPYIOT BAKHOCTD H HEOOXOIUMOCTD M3YIEHHS
W aHaJu3a MPOIUENIINX COOBITHHA Ui MOHUMaHHs Ha-
CTOSIIITNX W TPEIBUACHUS OyIyIIuX.

Cka3zaHHOE B MOJIHOM Mepe OTHOCHUTCA U K OpTraHu-
3aIUH U IESTETHHOCTH MOIIEHHUYIECTB, COBEPIICHHBIX
no npuHIMMIy GruHaHCOBOM mupamusl B Poccun [7; 10,
c. 80-85].

AHanu3 nUTeparypsl, MyOIMKalUid B CpelncTBax
MaccoBOi MH(OPMAIINH ITO3BOJSIET TOBOPUTH O TOM,
yT0 B Poccuu BriepBbIe y3HAIU O MOIIEHHUYECKUX CXe-
Max C HCIOJIB30BaHHEM INMHPaMHUIAIFHOTO HPUHINATA
B XIX B. IMEHHO B 3TO BpeMs Ha BCIO CTpaHy cTaja
u3BectHa adepa MBana ['aBpmiioBuda PrikoBa, sBIsB-
merocs AUpeKTopoM CKOMUHCKOTO TOPOJICKOro o0Iie-
CTBEHHOTO OaHKa.

[To coxpanuBmIUMCS cBHUIeTeNnbCTBaM B 1857 T
TJIacHBIE TOPOACKOW mayMbl T. CkomMHA TIPH ydacTUH
W.I". PrikoBa NpUHSUIIM PELIEHHE O CO3aHUU COOCTBEH-
HOro OaHka ¢ kamuTtajioM B pasmepe 10 103,86 pyO.
[22].

B 1863 r. nupexTtopom CKOMUHCKOTO TOPOICKOTO
oOmiecTBeHHOro 6anka O6bu1 HazHayeH V.1 Prikos.

B pesynbrare ycrnemHo nNpoBEeIEHHON PEKIaMHOUN
KaMIaHuM, OOEIIaHusl BBICOKUX MPOIEHTHBIX CTaBOK
o Bkiaaam (7-8,5% Bmecto umeBmmx mecto 3-5% B
Ipyrux Oankax) yxe k 1867 1. romoBoit 06opot OaH-
ka Bo3poc 70 7 034 751 py0., 3aHSB MEepBOE MECTO U3
150 obmiecTBeHHBIX OaHKOB [24].

[lpn »ToM aHanW3 (QHUHAHCOBOH MAEATEIHHOCTU
0aHKa MO3BOJISIET TOBOPUTH O TOM, YTO BO3BpaT BKJIa-
JIOB ¥ OOCIIaHHBIX MPOICHTOB MO HUM OBUT BO3MOXKEH
TOJILKO TIOCTIENYIOIIMMH BKJIagaMHu. «...Jlaxe mpu ca-
MOM 3P PEKTHBHOM yTPABICHUH. .. KAKAS-TO YaCTh JIFO-
Jlel octanachk Obl 0e3 cBoux jeHer...» [26, c. 77-84].
OueBugno, urto M.I. PeikoB peann3oBbIBan mupamu-
JAJbHBIA MPUHLIUI BBITUIAT: MPOU3BOAWI (prHAHCOBOE
BO3MEIIICHNE BKIJIQTUNKaM 3a CUET JICHESKHBIX CPEICTB,
MOJYYEHHBIX OT JIML, BHECUIMX JEHEKHBbIE CPelCTBa
mo3aHee [8, ¢. 93-97; 9, ¢. 15-16].

B nanbHeliieM i yBeIMUEHUS YHCIIa HHBECTOPOB
PrIKOB BBITyCTHI TIPOIIEHTHEIE Oymary OaHka 1o BKJIa-
JlaM, KOTOpBIE TakXke He ObLIM oOecrieueHbl KauTajaioM
0aHKa 1 HE IMEITH NIPAaBUTEIECTBEHHON TapaHTHH.

Hauunas ¢ 1873 1. BO3HUKaNM CUTYyalluH, MIPU KO-
TOPBIX HE OBUIO NICHET IUIATHTH IPOLEHTH BKJIAIUH-

KaM W colepxarb ympaBieHue CKOMMHCKOTO OaHKa.
B wactHocTH, O oTuety 3a 1874 rom: «...CkomwmH-
ckuii 6aHk mmpu coOcTBeHHOM KaruTane B 801 268 py0.
uMen noptrdensb ¢ MPOCPOYCHHBIMH JOKYMEHTAMH Ha
805 366 py0., T.e. ObUIa 3aTPOHYTa 4acTh Kamuraja,
TIPUHA/JIEKAIIETO BKIATIAKaM. ..» [24].

B cBsi3u ¢ TeM, 4TO pacxonbl BO3pacTaiu He Mpo-
MOPITUOHATBHO YBEIMYCHUIO TOXOMHOW YacTH OFOIpKe-
ta CronuHCKOro 0aHkKa, 0oJiee TOTO MPEBOCXOUIH KX,
k Hadainy 80-x rr. XIX B. 6aHKpOTCTBO OaHKa CTAaHOBH-
JIOCh HEU30EIKHBIM.

B 1882 r.,, korma BKJIaAUMKH MOTPeOOBAIN BO3BPAT
BJIO)KEHHBIX (DMHAHCOBBIX CPEACTB, HACTYIWJI Kpax
OaHKa.

[To dakTy coBeplIeHNsT MOLIGHHUYECKHUX JeHCTBUN
OBLTO BO30YXKICHO YTOJIOBHOE JIEII0, IIPEIBAPUTEIIEHOE
CJIEZICTBHE TI0 KOTOPOMY OCYIIECTBIISIIOCH B TEUEHHUE
JIBYX JIeT W 3aBepIIMIIOCh CylAeOHBIM pa3OupaTelb-
CTBOM.

Cyn npurosopwt W.I. PeikoBa k ccbuike B CHOHpBD,
rae oH ckonvaincs 21 aBrycra 1897 1. B mepeceneHue-
CKOM OTJICJICHUH KPACHOSPCKOM TOPOJICKOH JICUCOHHUIIBI
OT aIoIUIEKCUYECKOTO yaapa.

Hcxons u3 uznoxennoro, N.I. PeikoB Ha npoTsixe-
Huu 19 et ocyecTBIsII pyKOBOACTBO AEATEIbHOCTHIO
CKOMHUHCKOTO OaHKa U 32 3TOT MEPHUOJ MPHHSI BKJIAIbI
ot 6onee ueMm 6 000 rpaxaaH Ha CyMMy cBblIlIe 12 MIH
pyOueit, U3 KOTOPBIX HAUTH yaainoch ToJibko 800 ThICsSY
[15, c. 25].

Cumraem, 4TO CTONb JUTUTEIHHBIA TIEPUOIT ACSTEIh-
HOCTH CKOIMHCKOTO TOPOJICKOTO OOIIECTBEHHOTO OaH-
ka (19 jer) oOycioBIIeH CleNyOIUMI TPUIMHAME: BO-
niepBbix, V.I. PhIkOB cTapancs He MpUBIEKATh BKIIAIbI
oT xutener I. CKOMMHA, PYyKOBOICTBYSCH IPABHIIOM:
«HE TIPUBJICKATh KJIMEHTOB OJU3JICKAIINX TEPPUTOPUH,
KOTOPbIE MOTJIM CBOOOIHO MOCETUTh OaHk» [26, c. 77-
84]. Brragunkamu CKONMUHCKOTO OaHKa SIBJISUTUCH K-
tenn Boponexcko#t, Bmagumupckoit 1 MockoBCcKo#
ryoepHuii, Amypckoil, beccapabcekoit, [larecranckoi,
3abaiikansckoii, Kuprusckod, CemmumnanaTHHCKOH U
HEKOTOPBIX ApYyrux oOnacTel, a Takke 3emian Bolicka
Jlonckoro. Bo-BTopbIX, ansi oOecrieueHus] nesTebHO-
ctu Oanka W.T. PeikoB jienan BCEBO3MOXKHBIE MOJIAPKH,
a paBHO MaTepHallbHOE BO3HATPAKIACHHUE KaK BBICIITIM
JomkHOCTHRIM ynHaMm CeHara [15, ¢. 25] u ropoackoi
JyMBI, Tak ¥ TOPOJICKAM CIIY>KaIl[UM, KOTOpBIE, TI0 €ro
MHEHHIO, MOTJIM OBITh €My IOJIe3HBI: Tenerpaducram,
CEKpeTapro TOJHIEHCKOTO YIpaBJICHUS, CYIeOHBIM
mpucTaBaM, nourMeiicrepy u np. Hanpumep, «....1ps-
koHy [lormoBy monaranack exxemecsiaHast M3/1a '3a coo0-
nieHre PBIKOBY XOOMBIIMX MO ropofy ciyxoB'...» [28].
B-TpeTpux, akTHBHAS peKIaMHas KaMIaHUs HE TOIBKO
TIPUBJICKAJIa HOBBIX BKJIQJYUKOB, HO M TOJJICPKHBAJIA
UMUK HAJIE)KHOCTH U IIATEKECIIOCOOHOCTH DaHKa.
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[leyanbHBIN ONBIT, U3BJICUYEHHBIN U3 MOIIEHHHUYE-
ckoii cxembl W.I. PuikoBa, IMOCTENEHHO OBLI 3a0BIT, U
B Havyasie 90-x rr. XX B. MOILIEHHUYECTBA, COBEPILICH-
HBIE IO IPUHIIAITY (PMHAHCOBOI MMPaMUIbI, TOSBUIINACH
BHOBB. [IpH 3TOM MOCIIEACTBUS UX COBEPLICHNS OKa3a-
muck Ooree TIO0ATBHBIMHY, T.K. OT ICATEIFHOCTH IaH-
HBbIX (DMHAHCOBBIX KOMIIAHMH MOCTPagalo 3HAUYUTEINb-
HOE€ YHCIIO IpaxaH crpaHbl. [1o olieHKaM IKCIepToB,
MOTEPIEBIIUMHI OT OpraHU3aliH JesATeNbHOCTH (u-
HAHCOBBIX MUpaMu/ ctaimu oonee 12 MiH poccusH [13].

[lepBoiMu uHaHCOBBIMH NHpamugamu B Poccun
ctamu yapexaennsie B 1991 r. TOO «Xaprek» B 1. bap-
nayne u TOO IIK® «Ilakc» B . Bonrorpaae, opranu-
3aTOpHI KOTOPHIX OOEHIasy MPHYMHOXHTE JCHEKHBIC
CpeICTBa BKIAAYMKOB [7].

TOO «Xaprek» ObLTO 3aperucTprUpoBaHo B I. bap-
Hayne AnTtaiickoro kpast 4 centsops 1991 r., xots Ha-
4aJI0 CBOIO AESITEIBLHOCTD emié jetoM 1991 1.

VYupenuteneM M PyKOBOAMTEIEM TOBapHUIIECTBA
sBisiicst Jimutpuit buae-Oonosuy Xaprex.

ToBapHILIECTBO peaJr30BhIBAIIO AKLIMK HOMUHATIOM
225 pybneit ¢ oOBbsSBICHHONW NOXOMHOCTHIO 25% B He-
nemo, unn 1300% roaoBbIX.

Korna ropoxxane yoeqmIMch B IUIATEKECIIOCOOHO-
CTH TOBapHIIECTBa, CIIPOC Ha €r0 aKlKU CYLUIECTBEHHO
Bo3poc. B aBrycre 1991 1. B kaccy TOO «Xaprek» exe-
JHEBHO MOCTymajio A0 1 MiH pyOieil Bo BKIaabl.

PykoBoncTBo TOBapuiecTBa, aHanoruyHo Cko-
MMUHCKOMY TOPOACKOMY OOIIECTBEHHOMY OaHKy, pea-
JM30BBIBAJIO MUPAMUAAIBHYIO CUCTEMY BBIILIAT, MPHU
KOTOpOW BBIILIATHl [EPBOHAYAIBHBIM  BKIAAYUKaM
OCYIIECTBJSUINCH 3@ CUET AEHEXHBIX CPEICTB OT JIULI,
BHeCIINX (PMHAHCOBBIE CPEACTBA MO3THEE.

B centsaope 1991 . TOO «Xaprek» MOHU3WIO
CTaBKy JoxoaHoctu 10 15% B Henmento. Yuncio Bkia-
YUKOB YMEHBIIMJIOCHh. BKIaguuku Hayald CHHUMAaTh
KpymHble BKJIanbl. Pacxon cram mpeBbIIaTh NPUXO],
YTO HPUONH3HUIIO KpaX TOBAapHIIECTBA, KOTOPHIA IIPO-
u3omren B koHie 1991 roma, mocne TOro Kak MHOTHE
BKJIQJIYMKH ITOTPEOOBAIH BEPHYThH BIOKCHHBIC ICHEXK-
HbIE CPENCTBA.

B suBape 1992 1. B OTHOIIIEHNH PYKOBOAUTENS TO-
BapuiectBa J[.b. Xapreka Obu1o Bo30yX/I€HO yronoB-
HOE €710 110 (paKTy COBEpIICHHS MOIIIEHHIYECTBA.

JlennHckuM  palioHHBIM cygoM I bapnayna
J1.b. XapTek ObUT MPUTOBOPEH K TISITH TOAaM JTUIICHUS
CBOOOIBI.

AHAJOTHYHOH (PMHAHCOBOW KOMITAHWEH SBISITACH
¢upma «llakcy, yupexneHHas B okTsOpe 1991 r. B
r. Bonrorpane. Ee pykoBomuTen MpUYHHWIMA yepo
1722 Bknaguukam Ha obutyro cymmy 2,357 mipa pyo.

B 1992 r. 651510 co3mano yxe 9 mogoOHbIX PHHAHCO-
BBIX MPEANPHUIATUN B 7 PETHOHAX CTPAaHbI: KOJTUYECTBO
moTepreBmux cocraBmio 150 TeIC. 4enoBek, a cymma

yiep0a npesbicuna 157,5 mapa pyoneit. B 1993 1. yu-
pexaeHo 33 aHaIOTMYHBIX (PMHAHCOBBIX KOMITAHWHA B
17 pernoHax CTpaHBl, a CyMMa MOXHIIEHHBIX JIEHET
Bo3pocia 1o 300 mupa pyoneit u 218 ThIC. H0JIapoB
CILIA [21].

B stoT nepuon (1992-1994 rT.) nosBUIIMCH NIeYalTb-
HO u3BecTHbIe (huHaHcoBbIe mupaMuabl: AO3T «O0be-
nuaenne "MMM"», AOOT «Poccuiicknii Kynedeckni
mom», AO3T «lepmec-dpunanc», AO3T «Pycckuit
Jom Cenenray, [IOK «I'edpect», MUIT «Bnactumunay,
Konnepn «Tubder», CT «Kommanus "Xonép-uHBecT"»,
AOOT «Xonep-Knaccux» u np.

OpHoil u3 HanboJee KPYMHBIX, aKTUBHO PEKIaMHU-
PYEMBIX M M3BECTHBIX MHOTUM POCCHsIHAM (pUHaHCO-
BBIX MUPaMUJ TOTO BPEMEHHU BBICTYIIATa IPyMia KOM-
nannt «MMMy, yupexaenasix Cepreem Ilantenee-
BuyeM MaBpoau. VIMEHHO OH, SBJISISICH T€HepalbHBIM
TUPEKTOPOM aKIIHOHEPHOTO OOIIECTBA 3aKPHITOTO THITA
(manee — AO3T) «O6beaunenue «MMM»», OT UMEHH
3TOoro Fopumuieckoro yumna 20 oktsaOpst 1992 t. 3ape-
ructpupoBal AOOT «MMMy, 15 suBaps 1993 r. —
AO3T «MMM-®oHs1», a 25 dpepans 1994 . — AO3T
«MMM-Kypc», 3aHAB B KaXIOM W3 Ha3BaHHBIX 00-
LIECTB PYKOBOJALINE JOKHOCTH.

16 utons 1993 r. C.I1. MaBponu 3apeructpuponai
BBITTycK UMEHHBIX akuii AOOT « MMMy HOMuHaITOM
1000 pyOneit 3a akuuto Ha o01Ly0 cymmy 991 miH He-
JIICHOMUHHUPOBAHHBIX PyOIIei.

Jnsa pacnpoctpaHenus akuuid u 6unetoB «MMM»
HE TOJIBKO Ha TEPPUTOPUH I. MOCKBBL, HO U 3a €€ npee-
namu B TeueHue 1994-1995 rr. C.I1. MaBponu co3nman
MIPEACTAaBUTENBCTBA (AT€HTCKHE ITyHKTHI) OOIIECTBA B
pasiauyHbIX peruonax Poccun.

CrouMocTbh akmuii u OmretoB « MMMy perynspHo
MOBBIIIANIACH: LEHBl TIOKYIKH U MPOJaKd U3MEHSITUCH
JIBa pa3a B He/eJIo, 10 BTOPHUKaM M 4yersBepram. [Ipu
9TOM MOBEIIICHHE IIEHBI HA aKIMH U OuiIeThl «K MMMy,
KaK M B JIPyrux (PMHAHCOBBIX MHUpaMHIaX, ObUIO 00Y-
CJIOBJICHO HE (PMHAHCOBOM JAEATENBHOCTHIO OO0ILECTBa,
a uckmounTenbHo cnpocoM Ha Hux. C.II. Mapoam
caM OIpeeNsaa KOTUPOBKM OMJIETOB M aKUWi U ycTa-
HaBJIMBAJ Ha HUX IICHBI, MyOJIHWKYsS B CPENCTBAaX Mac-
COBOH MH(OpPMAIMK CHUCTEMATHYECKH BO3pacTalolIfe
KOTHUPOBKHU.

Cropocy Ha akuuu u Omnetsl «MMM» Takke
CIOCOOCTBOBajJa AaKTWUBHAsA, IPOAYMaHHAs, OpraHu-
30BaHHAs peKJIaMHas KaMIlaHUs, MPOBOIUMAsl KaK B
CpEeICTBaX MacCOBOW MH(OpMANWH, HATpaBICHHAS Ha
myOJNIMYHBIA KpyT OOLIeHHUs, TaK U yepe3 Apy3ei, poa-
CTBEHHHKOB ¥ 3HAKOMBIX — IIPHBATHBIA KPYT OOIICHHS
[19,c. 171-181].

Pexnama yOexnana rpaxmaH B 3((EKTHBHOCTH
pa3MelleHus] CPelICTB B aKkUUAX W Ouierax OpraHu-
3anuii «MMM», cTaOMIBHOCTH, HAICKHOCTH U TIPH-
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OBUTBHOCTH paboTHl JaHHOTO OOIIecTBa, BO3BPATHO-
CTH BIIOXXCHHBIX TpakKIaHaMH Cpencts. [IpoBommmmch
U UMUJKEBBIE pEKIaMHBbIE KaMITaHUH, TTOKA3bIBAIOLIIE
HAJISKHOCTh W COIMAIBHYIO HAIPaBICHHOCTH OOIIe-
ctBa. Hampumep, 1HU OecriaTHOrO mpoesfa B METPO
IUTSL ICHCHOHEPOB. [IpoBoANMBIE MEPOTIPHATHS CTIOCO0-
CTBOBAJIM MOBBIILIEHHUIO T0BEpHsI HaceneHus K « MMM
M, KaK CJE/ICTBHE, POCTy CIIPOCa, YTO OTPAa3HiIOCh Ha
YBEJIMYECHUH [IEHBI Ha aKMK ¥ OUJIETHI OOIIEeCTBa.

4 aBrycta 1994 r. 11cHBI Ha OWJIETHI IO CPABHEHUIO
C TIepBOHAYANILHON CTOMMOCTBIO BBIpOCIH B 127 pas, a
YHCIIO0 BKJIQIIUKOB OOIIECTBA 10 Pa3HBIM OIIEHKaM J0-
CTHUIIO OT 2 710 15 MITH yenoBex.

[lomyueHHBIE OT TpaXXIaH JACHEKHBIE CPENCTBA
C.I1. MaBponu He BKJIaIbIBaJl B UHBECTHUIIMOHHBIE MTPO-
TpaMMBI M JPYTHE MPOCKTHI, IPUHOCSINNE MPHOBLID.
JleHexxHbIe cpeCcTBa pacXoAOBANIKCH Ha MOJAEPKaHUE
JESITEILHOCTH O0IIecTBa: MPHOOpeTeHne OQUCHOTO
0o0opynoBaHMA, OIJIATy pabOThl COTPYIHHUKOB, apeH-
Iy TIOMEIICHUH 1 1p. 3HAUYNTEIbHAS YacTh JEHEKHBIX
cpeacts (6onee 15 miupa HeIEeHOMWHUPOBAHHBIX PY-
Oneit) OblIa H3pacXo0BaHa HA PEKIIAMHYIO KaMITaHHFO.
YacTh monmyueHHBIX OT TpaXkIaH ACHEXKHBIX CPEICTB
ObUTa MOTpaueHa Ha BO3BPAT JCHET YacTH BKIIAJTIHKOB
B 00MeH Ha mpuoOpeTeHHble paHee akuuu. [Ipu sTom
BBIIUIATa BKJIAJIOB W IPOLEHTOB [0 HUM IPOU3BOAH-
Jach MCKIIOYUTENIBHO 32 CUET MOCTYIUICHUS CPEICTB
HOBBIX BKJIaquuKoB. Korma cymMMEl, mojiexamune BBI-
aTe BKJIAJYUKAM, CTajld 3HAYMTENHHO MPEBBIIIATH
CYMMBI ITIOCTYTAIOIINX JICHEXHBIX CPENCTB, NCSTENb-
HOCTh «MMM)» ObLITa peKpaieHa.

31 mapra 1995 1. mo (akraM XHWIIEHUS YYKOTO
MUMYIIECTBA MyTeM OOMaHa WJIH 3JI0yNOTpedIeHus A0-
BepueM B KpymHoM pasmepe (4. 3 ct. 147 YK PCDCP)
6bu10 BO30YxaeHo yromoBHoe aeno. C.II. Maspoau
JIONTOE BpeMsI CKPBIBAJICS OT COTPYIHHUKOB ITPaBOOXpa-
HUTENBHBIX OpraHos, HO 31 suBaps 2003 1. oH ObLT 3a-
Jep)kaH M 3aKITI0YEH TT0JT CTPAXY.

28 ampenst 2007 r. YepTaHOBCKUM CynoM I. MOCKBBI
3a COBEPIICHHE MOIIEHHHYECTBA B 0C000 KPYITHOM
pasmepe C.I1. MaBpoau ObUT IPUTOBOPEH K YETHIPEM
rojgaM Y IIECTH MecsLaM JIUIIEHU CBOOOABI C OTOBIBA-
HUEM HaKa3aHUs B KOJIOHMU OOIIETO PexuMa.

AKTHBHasI JEITEIFHOCTh (DMHAHCOBBIX IHPaMUL
pooiKanach BIUIOTh 0 CeHTsA0ps 1994 r. — mapra
1995 r., mocne gero mornura Ha cnaf [20, ¢. 39-50], HO
MOJTHOTO MCYE3HOBEHHUS JaHHBIX (DMHAHCOBBIX OpPTraHU-
3alU{ HE MTPOU3OIILIO.

[To HexoTopriM oueHkam, B 1990-x rr. B Poccun
(hyHKIIMOHHPOBAIH OKOJIO 1,8 ThIC. PHHAHCOBBIX MTHpa-
mup [1, c. 35-43].

[Tocne kpymeHus (GUHAHCOBBIX MUPaMUI B KPYyII-
HBIX TOPOAAX Pa3BEePHYJACh JEATENLHOCTb MO UX CO3-
JAHWIO B PETHOHAX, CPEAHUX W MaJIBIX TOPOIax, KUTe-

JI1 KOTOPBIX HE UMEJH JTUYHOTO ONBITA y4acTHUs B JAes-
TENEHOCTH (PHHAHCOBEBIX ITUPAMHU/I.

3710 OBLT MEPBBIA 3Tal Pa3BUTHUS MOILIEHHUYECTB,
COBEpIICHHBIX 110 IPUHIXIY (HHAHCOBOIN MHpaMHUIIHI,
B Poccuu, KOTOpBI mpuiiencs Ha IEBSAHOCTBIE TOABI
XX B. B 3T0T nepuon A€MCTBOBaIM TaK HA3bIBA€MBbIE
(hmHAHCOBBIC MUPAMUIBI IEPBOTO MOKOJIEHUS, WK (u-
HAHCOBBIE MUpPaMHUIBI B YrcTOM Buae. OHM mpejyiara-
T BKJIQAYUKaM Pa3HOOOpa3Hble U BHITOAHbIE (PUHAH-
COBBIC WHCTPYMEHTHI IJISI YaCTHOTO WHBECTHPOBAHUS,
«HOBBIE», YaCTO HE3HAKOMBIE WHBECTOPY (prHAHCOBLIE
yCIIyTH, 00eCcIeunBaroIie HeOOBIYHO BBICOKYIO JIOXO/I-
HOCTb M HaJIe)KHOCTh (HallpuMep, IOrOBOp CeJieHra —
B AOOT «Poccuifckuii KynedecKuil Jom», TOTOBOP
TpactoBoro obciyxuBanus — B AOOT «Pocamko» u
Ip.). JlaHHbIE KOMIIAHUM HUYEro HE TPOW3BOIWIIM, HE
“MeNu ToBapa (MPOAYKTa), a BBIIUIATHI OCYIIECTRIISIN
HCKITIOYUTEIHHO 32 CUET NMPHUBJICYCHHBIX (DPHHAHCOBBIX
CpeAcTB (PM3NYECKUX JIUL U (MIIN) FOPUANYECKUX JIULL C
OTCPOYKOH IJIaTeXa.

B ocHoBe aeaTenbHOCTH (PUHAHCOBBIX MHUPaMHI B
YHCTOM BHJIE JICKHUT WAEs MMOBHIIICHHS [IEHBI Ha Tpe-
naraembple (PMHAHCOBBIE HMHCTPYMEHTBHI, B KauecTBe
KOTOPBIX HCIOJNB3YIOTCS IIEHHBbIE Oymaru (akiuu, o0-
JUranumn) 1ub0 CypporaTsl eHHBIX Oymar (Hampumep,
ounetel AOOT «MMMy), 3a c4eT aXKHOTaXKHOTO CITPO-
ca Ha Hux. [loBBIlIEHHE crpoca oOecreynBaeTcs aK-
THBHOW PEKJIAMHOW KaMITaHUEH, a TaKXKe MIPaMHUIaTb-
HOM cHCTEMOM BBIIIAT, NMPU KOTOPOM JHUIaM, paHee
BIIOKUBIIUM (DIHAHCOBBIE CPEACTBA, BBIIIIATHL OCY-
LIECTBISIOTCS 3@ CUET JIUL, BIOXKHUBIIUX (PUHAHCOBBIE
cpenctsa no3nuee. Hanpumep, Banentnna CosnoBbeBa,
pyxoBoauTenb GpuHancoBoi nupamuasl MUIT «Bnactu-
JIMHAY, PEeajI30BaBIIas aBTOMOOIIIN 32 MOJOBHHY HX
CTOMMOCTH, CHayaJla UCIIPaBHO UCIIOIHIA CBOH 00s13a-
TENHCTBA O MpoAake MammH [4].

DuHaHCOBBIE MHPAMUJIBI MIEPBOTO MOKOIEHHS IS
MIPUBIICYECHHUS MAKCUMAJILHOTO YHCIIa BKIAUYUKOB IIPO-
BOJIMJIM aKTHBHYIO PEKJIAMHYIO KAMIIAHUIO B CPEACTBAX
MaccoBO¥ WH(popMaInH, odemias MoaydeHHEe BICOKOM
MpUOBLIN, CO37aBas WIUTIO3UIO MPOIYMaHHOCTH HHBeE-
CTHIIMOHHOH AEATENTPHOCTH KOMIIAaHWH, €€ HaJeKHO-
CTH, CTAOUJILHOCTH M TapaHTUPOBAHHOCTH BO3Bpara
CJIOKEHHBIX (DMHAHCOBBIX CpelcTB. PeanbHOM, MpHHO-
csmelt 1oxon (UHAHCOBO-IKOHOMHUYECKOH AesTeNbHO-
CTH JaHHBIC KOMIIAHWHM HE OCYIIECTBILLIH, obecrede-
HUE BIIOXEHHBIX BKJIaTYMKaMU (PUHAHCOBBIX CPEICTB
OTCYTCTBOBAJIO.

Bropoii 3Tam coBepllIeHHS MOIICHHUYECTB [0
NPUHINITY (PMHAHCOBON NMUpPaMHUIBI HAadalcs B KOHIIE
90-x rr. XX B. — Havane XXI B.: eciiu B 2000 1. BO3-
Oy)XICHO 7 YTOJNOBHBIX Jell To (pakTy coBeplICHHS
MOILIEHHUYECTB TAaHHOTO BHUJA, TO TOJIBKO 3a 10 mecs-
meB 2003 . B 27 peruoHax cTpaHbl BO30YKICHO yikKe
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55 gen. B 2005 r. Tonmbko B MPOM3BOJCTBE OPraHOB
MIPEeBapUTENILHOIO paccieroBaHus I. MOCKBbI Haxo-
JUII0CH okoJio 20 J1en o MpecTyIIeHUIX JaHHOTO BHJA
[12]. Kak ormMeueHo Ha opuimansHoM caiite MBJ] PO,
«TpecioByThie (DMHAHCOBBIE MUPaMUIbl OOpeNu BTO-
pyro xu3Hb [ 14].

Pa3zobnadyeHue aeqaTenbHOCTH OPraHU3aTOPOB Mep-
BBIX (DMHAHCOBBIX MHUPAMHI, MPHUHSATHE HOPMaTHBHO-
MIPABOBBIX aKTOB MO 3alllUTe NPaB BKJIAJUUKOB U MHBIE
ITO3UTUBHEIE H3MEHEHHUS 00YCIIOBIIIN H3MEHEHHE (popM
JEeSTeNbHOCTH (PMHAHCOBBIX MTUPAMU.

Opranuzanuu — (UHAHCOBBIC MHUPAMHIBI CTAIN
MO3UIIMOHUPOBATh ce0sl Kak OM3Hec-KIIyObl, 00IIecTBa
NOJAEP)KKY  NpeNnpUHuUMarenel, HHHOBAllMOHHbIE
(hoHIBI, OpraHU3alMi CETEeBOI'0 MapKETHHTa, MOSBH-
JIMCh KWINIIHBIE WIH CTPOUTEIbHbBIE THPAMUIBL.

Wsmenenne ¢opM nesTensHOCTH (DUHAHCOBBIX
NUpaMUJ, Jaj0 OCHOBAaHUE TOBOPUTH O IOSIBIECHUU
(hMHAHCOBBIX MUpPaMUJ BTOPOTO MOKOJEHHA, XOTs (u-
HAHCOBBIE NMUPAMHUJBI B YUCTOM BHUJE TaKXKe HE YIIU
B IIPOILILJIOE.

B nacrositiiee Bpemsi GPMHAHCOBBIC MTUPAMUJIBI JCH-
CTBYIOT IO/l BUZIOM KPEIUTHBIX OTPEOUTENBCKUX KOO-
mepaTuBoB rpaxnad. [Ipu 3ToM He HCKITIOYEHBI (haKTHI
COBEpILEHUS] MOIIEHHHYECTB C HCIOJIb30BAHUEM IIHU-
pamMuaiIbHBIX CXEM B UUCTOM Buie. Tak, Hanpumep, B
centsaope 2015 . B MockBe M0 MOAO3PEHHIO B XHILle-
HUU JIEHET y TpaKJaH 3aJeprKajil MyXUUHY, KOTOPBIH,
MPECTABIASACH COTPYAHUKOM (PMHAHCOBOM KOMITaHUH,
BMECTE C COOOIIHMKAMHU TpeayIarai BKIaIsBaTh JCHb-
TH B MEPCIEKTUBHbIE WHBECTUIIMOHHBIE MPOEKTHI MOJ
BBICOKHI TIPOLIEHT. B pesynbrare y BKIaTIMKOB OBLIO
noxuineHo 6omnee 1 muH pyoneii [12].

Ha ceromHsmHWil [€Hb OTMEUYAETCS pPA3BUTHE
TPEThEro 3Tama COBEPIIEHUS MOIIEHHUYECTB C HC-
ITOIH30BaHKEM MIPHUHIIAIA (PHHAHCOBOM THPAMHUIHL.

B 2015 r. B pe3synbprare COBEpILIEHUS MOILIEHHU-
YECTB pPaccMaTpUBaeMOro BHUIAa TpaKAaHE NOTEPSIU
nBa mwnapaa pyoneit [18]. C nauana 2016 r. bank
Poccun yxe BoisiBun 50 opranu3zanuii, MMEIOIINX MPHU-
3HaKu (UHAHCOBBIX mupamup [16]. B ykazaHHbIl me-
pUOA TOJNBKO Ha TEPPUTOPUHU AeATeNbHOCTH Boiro-
Bsrckoro I'maBHoro ynpasnenus LleHTpanbHoro 0anka
P® (310 11 peruonor IlpuBomkckoro ¢enepaibHOTO
okpyra u3 14, kpome Ilepmckoro kpas, bamkoproctana
u OpeHOyprckoii o6macTr) ObUTH BBISBICHBI 24 QrHAH-
COBBbIE MUPaMHUIEI [5].

HacTrosmuit aTan xapakrepusyercs TeM, 4To 3J10y-
MBIIIJICHHUKN TTOPOH HE CKPBHIBAIOT, UTO BHIILIATHI Oy-
IOyT TIPOU3BOAUTHCS 33 CUET CPEACTB, MOJYYEHHBIX OT
Jpyrux BKJIAJAYUKOB M YTO B ONPEAEIECHHBI MOMEHT
BBITJIATHl MOTYT NPEKPaTUThCS, T.€. OpraHU3alus Uc-
[I0JIb3Y€eT MUPaMUJAJIbHYIO CUCTEMY BBIIJIAT.

UznoxeHHOe MPaKTHYECKH HCKIIIOYaeT BO3MOXK-
HOCTh KBaTH(DUKAIIMU JSHCTBUH BUHOBHBIX 110 CT. 159
VK PO, ycraHaBnuBarolledl YroJOBHYIO OTBETCTBEH-
HOCThH 32 MOIIEHHWYECTBO [17], TOCKONBKY MOKa3aTh
(akT oOMaHa B UX JEHCTBUAX OBLIO CIOXKHO. B cBsA3M
C 3THM OBUIO TIPEIUIOKEHO YCTAHOBHTH YTOJIOBHYIO
OTBETCTBEHHOCTh YK€ 3a caM (hakT opraHM3aluu Jie-
SITEJIBHOCTH IO IPUBJIEYEHUIO JIEHEXXHBIX CPEICTB U
(MITM) MHOTO UMYIIECTBA.

30 mapra 2016 1. YronoBHbI# Kofeke Poccuiickoin
Oenepanuu gonoyiHeH cT. 172.2 «Opranuzanus aes-
TEJIbHOCTU IO TPHUBJIECUCHUIO JIEHEKHBIX CPEICTB U
(unm) mHOTO MMyIlIeCTBa» [25], UTO JaeT OCHOBaHHE
YTBEp)KIaTh, YTO YCTAHOBJIEHA OTBETCTBEHHOCTb 3a
CO3/1aHHEe TaK Ha3bIBaAEMbIX (PMHAHCOBBIX MHUPAMH],
XOTSl TIOHATHEM «(UHAHCOBAs IHUPAMHIA» 3aKOHO-
narenb He omepupyet [3, ¢. 21-29; 10, c. 80-85; 23,
c. 112-114].

MolueHHU4eCTBa, COBEPIIEHHBIE TI0 MPUHIUITY (PH-
HaHCOBOM NupamMubl, coBepIIatoTcs kak B Poccuu, Tak u
B apyrux crpanax: CHIA, ®@panuun, Anonnu u ap. [do-
craro4Ho BcnoMHHTH Kpax B 2008 1. cozgannoii B CIIA
Bepnapnom Manoddom Gpunancopoii mupamuast Madoff
Investment Securities [11].

OpnHoil U3 nocnenHux (PMHAHCOBBIX MMUPAMU], TIPEe-
KpaTHUBIINX CBOIO IESTENBbHOCTD, SBISETCS MHBECTULU-
onHas kommnanusi Kuras «nzy6ao», npusnekmas ¢u-
HaHCOBBIe cpeacTBa 900 ThICAY BKJIAUYHUKOB Ha OOIIYIO
cymmy 11 mupp nomnapos [27].

Takum 00pa3oM, MOIICHHHYECTBA, COBEPIICHHEIC
M0 MPUHLUMITY (UHAHCOBOH NHUPAMHUIABI, HE YIUIM B
npouuioe. bonee Toro, MoKHO MPOrHO3UPOBATH COBEP-
LIeHHWe MPeCTyIUIeHU AaHHoro Buaa. [lng opraHusa-
MU yCTICITHOW OOpHOBI ¢ HUMHU HEOOXOIMMO 3HATH U
MOHUMATh MPUYUHBI UX BOSHHUKHOBEHHS M Pa3BUTHS,
XapaKTepHbIE YePThl U BUJBIL, U1 YETO U Ba’KHO 3HATh
uctoputo. IIpu stom, xak otmeuan B.B. Anexcees,
«...JJ1s1 IPOrHO3UPOBAHMSI IEPCIIEKTUB BaXKHO HE TOJIb-
KO yYUTBIBATh MPEEMCTBEHHOCTb TPaIULNiA, OPHEHTH-
POBaHHBIX Ha IIPOIIOE, HO U NI€PEMEHBI, KOTOpPBIE He-
ceT ¢ coboii Oymyee...» [2].
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THE LEGISLATIVE POLICY OF RUSSIA IN THE SECOND HALF
OF THE XIX* - THE BEGINNING OF THE XX* CENTURIES
IN THE SPHERE OF ENTREPRENEURIAL ACTIVITIES

The paper presents the analysis of the legal policy of the Russian Empire in the second half of the
XIX" — the beginning of the XX" centuries and the regulatory framework, which provided a legal regulation
of public relations in the field of entrepreneurship. The evolution of legal forms of entrepreneurship
organization and participation of the state and society in the process was considers. Based on the legal
sources of the second half of the XIX" — the beginning of the XX" centuries in Russia, the authors state that

the existing legal forms contributed to the liberalization of the business.
Key words: entrepreneurship, partnership, trade house, joint-stock company, charter, law.

CoBpeMeHHOE pa3BUTHE TOCYIapCTBa C OpPUEHTA-
1Mel Ha PHIHOYHYIO 3KOHOMHUKY U IPOUCXOISIINE H3-
MEHEHUS B MPAaBOBOW, MOJIUTHYECKOMN, COLMAIBHOU U
IpyTux cepax KU3HeNeATeIbHOCTH TOAHUMAEeT MHO-

KECTBO IIPOOJIeM, TaK I HHAYC CBSI3aHHBIX C HCTOPHU-
YECKUM OIBITOM J0PEBOMIOLMOHHON Poccun B chepe
TOCYJapCTBEHHO-IIPABOBOTO PETYIMPOBAHUS MpPEATPHU-
HUMATeNbCTBA.
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Paccyxnas o npennpuHumarenscTse B Poccun Bro-
poit monosuHb! XIX B. — Havana XX B., ClIeayeT OTMe-
TUTh, 4TO OOJIBIIYIO POJIb B 3TOU cepe AesITeTbHOCTH
ChIpajy NPUHUMAaEMble TOCYJapCTBOM HOPMAaTHBHO-
MpaBoBbIe aKThl. [loCpenCTBOM 3aKOHOJATENBHOM MO-
JUTUKHU TOCYApCTBO OINpPENEeNsUI0 IPaBOBYI0 OCHOBY
MpeNNPUHUMATEIBCKON JAESITENBHOCTH.

Bo Bropoii nonosune XIX B. — Hadane XX B. Ha-
YUHAETCS] aKTHMBHOE PAa3BUTUE PYCCKOTO MpEANpH-
HUMATeJIbCTBA, CBS3aHHOE IPEXIE BCEro C OTMEHOM
KpernocTHoro npasa B 1861 1., a Takxke mpoBeJcHHUEM
pedopM BO MHOTHX HANpPABICHHUAX >KU3HEIESTEIb-
HOCTH rocyznapcTtsa u obmectsa. B 1864-1874 rr. ro-
CyZapcTBOM OBUTH TIPOBENEHBI 3€MCKasi, TOpPOACKasd,
cynebHas, BoeHHas pedopmbl, pedopMbl B oOnacTu
IIPOCBEIIECHUS U MedaTu. A COOTBETCTBEHHO, pa3ivy-
HbIE cJIOM HacesieHns Poccuiickoil MMIIEpuu MOTy4YnIiIn
BO3MOKHOCTb 3aHMMAThCs MpEeAIPUHUMATEIbCKOM nie-
SITENIHOCTBIO.

Eme B mepuwon mpaeneHus Asekcanapa | Obimu
MPUHSTH 3HAYMMBble 3aKOHOJIaTeNIbHbIE aKThl B cdepe
npennpuHuMarenbcTBa. Tak, B 1805 . ObUT MPUHST
yka3 umieparopa CeHary, B KOTOpOM Obla 3aKpe-
IUIEHa HOpMa O TOM, YTO «aKLHOHEpHas KOMIIaHMS
OTBEYAET OAHUM CKJIAJOYHBIM KallUTAJIOM M, CJEN0-
BaTeJIbHO, HU OJIMH U3 aKILMOHEPOB €€ IIpH HeyJayax
HE TepsieT CBBIIIE BJIO)KEHHOTO B KOMIIAHUIO Kalu-
tana» [12, ¢. 17]. Otu ugen ObUIM BBHICOKO OILICHEHBI
obmecTBeHHbIME JesiTensMu U yuensimu H.W. Typ-
reneBeiM, M.U. Tyran-bapanosckum, M.M. Crepan-
ckuM. Uccnenosarens T.B. Kapnenkosa ormeuaer, uto
INPUHLMII OIPAaHUYEHHON OTBETCTBEHHOCTU aKIIMOHE-
poB npo3By4dan B Poccuu 3a 50 yer go Toro, kak oH
OKOHYATEJHHO OBII YCTAaHOBIIEH B CTpaHaX 3amaJHON
EBpormsi [4, c. 124].

[IpaBoBOE perynupoBaHue MPEATPUHUMATEIBCKON
JlesATeNbHOCTH BTOpOM mosioBuHbl XIX B. — Hauana
XX B. Ompenensanock TpeMs TpyINIaMu 3aKOHOIOJO-
skeHull. IlepBast rpymnmna 3aKOHOMONOKEHUH PETryInupo-
BaJla B3aMMOOTHOUIEHHUS IPEAPUHIMATENEH B CBSI3U C
KOMMEPYECKUMU CAETKaMU MEXIy HUMH, ONpeessaa
Mepy OTBETCTBEHHOCTH MO 00sS3aTeNbCTBAM, B T.U. H
10 JOJTOBBIM. BTOpas rpymnmna 3akoHONOJIOKEHUN pe-
[JJaMEHTUpPOBaJla yCJIOBUS CO3JAaHUSA U JESITEIbHOCTH
npennpusTuil. TpeTbs onpeaensiia JInl, KOTOpbIE UMe-
JIY IPaBO 3aHUMAThCS NIPEAIPUHUMATENIbCKON 1esATeNb-
HOCTBIO, UX MTOJIHOMOYHSI.

B paccmarpuBaeMblil meproa OCHOBHBIMH HOD-
MaTHUBHO-TIPABOBBIMH aKTaMH SIBIISIOTCS MaHUQECTHI,
yKa3bl, yCTaBbl. AHAIN3 MaHU(ECTOB U YKa30B IT03BO-
JISIET CHENaTh BBIBOJ, YTO OHU PENIAMEHTHUPOBAIIN pa3-
JIMYHEBIE BOIIPOCHI, HE BCET/Ia CBA3aHHBIE MEXIY COOOM.
ITosToMy MX cuctemaruzanysi KpalHe ClI0XHa. YCTaB,
HaIpOTUB, SBIISJICS CIIELUAIbHBIM HOPMATUBHBIM akK-

TOM M PETYJIUPOBAI OTAEIbHYIO cepy rocynapcTBeH-
HOHU AeSITEIILHOCTH.

B 1851 1. ObLIO TEpecMOTPEHO TOPrOBOE 3aKOHO A~
TENBCTBO, 3aKpeIUIeHHOE B TpaBmiax «CBoma yupex-
JeHUI ¥ ycTaBOB TOProBbIX». [Ipu 3TOM Kakux-iau0o
CYIIECTBCHHBIX W3MEHEHHH B 3aKOHONATENBCTBE HE
npousonwto. C 1857 r. «CBoj yupexJIeHUIl U yCTaBOB
TOPTOBBIX» CTaJl Ha3bIBATHCS «YCTaB TOPTOBBIY», MpPU
9TOM COXPaHWJI IPEeKHEe COACpIKaHUe 3aKOHOIOI0Ke-
HUH. A B mpeamOyne «Ycrasa Toproporo» 1857 1. 66110
MPOMHUCAHO, YTO «B ClIydyae HEeIOCTAaTKa TUX 3aKOHOB
MIPUMEHSIOTCS] 3aKOHBI TPAXKTAHCKHWE W TIPUHSTHIE B
toprosne obbuau» [10]. To ecTb rocymapcTBo MpH-
3HABAJIO, YTO OOIIECTBCHHBIE OTHOIICHUS B MpPEAIPHU-
HUMATENbCKOM JEATENbHOCTH MOTYT PEryJIHpOBaThCs
HOpMaM# 0OBIYHOTO TIpaBa | JeI0OBOr0 000poTa.

[Ipu wuccnenoBaHWM HOPMATUBHO-IPABOBBIX IIO-
nokeHu# «YcraBa ToproBoro» 1857 1. MOXKHO crenarb
HEKOTOPBIE BHIBOJIBL.

B mepBoit kHure «YcraBa TOProBOTO» OIpenaene-
HBI YCIIOBHSI BEJIEHHS TOPTOBIH, MPOLECC BCTYILICHUS
B TOPTOBBIE THJIBANH U TONYyYSHUS! CBUICTEIBCTB, Ja-
IOLUX MPaBO 3aHUMATHCS MPEANPUHUMATENLCKON Jie-
ATeNnbHOCTHIO. [IpaBoBO# craryc mpeampuHUMAarenen
COIIaCHO YCTaBy ONPEAENSUICS IMPaBOOTHOLICHUSIMH
Pa3NUYHBIX COCIOBHBIX KaTeropuii, KOTOpbIE MPHOO-
peNi TOPTOBBIE CBUAETENILCTBA ONPEACTICHHBIX pa3-
psnos. Tak, HanpuMep, Kymily NepBOH THIBANN OBIIO
paspeleHo UMeTh cOOCTBEHHbIE KOpaOiH, Mara3uHbl,
norpeba, habpuku, 3aBozpl. [yis KymedecTBa BTOPOt
U TpeTheil TWUJIBAWW BBOAMIUCH OrpaHudeHus. llpu
9TOM «YCTaB TOPTOBEII» OMPENeNsT JBIOTHI IS KyTI-
LIOB TPEThEW THIIBANU, KOTOPbIE BETH JeSTENFHOCTh Ha
Kamyarke, B 3abalikaabCKOil 00JacTH M IPYTUX OTHA-
JIEHHBIX TEPPUTOPHUSIX.

Breperie B «ToproBom Ycrae» ObLI ompesesieH
MPaBOBOM CTaTyc MpUKa3YMKa Kak JOBEPEHHOTO Yeo-
BEKa, KOTOPHIH yIPaBIsUT AETaMU CBOETO XO3SMHA HITH
TOJILKO BBIMOJHSUII €70 MOPYYEeHHUs. YCTaB BhLACTISI Ba
KJIacca MPUKA3YMKOB B 3aBHCHMOCTH OT OIITOBOH HITH
PO3HHYHOU 3aHATOCTU. MeXIly X03IMHOM U MPUKA3Z4U-
KOM COCTaBJISLITUCH JIMOO JIOTOBOP Haiima, THOO KpeauT-
Hoe nucbMo. Takxke «Toproseiif YcraB» ycTaHaBIrBail
00S[3aHHOCTB IS IPUKA3YMKOB | Kilacca MIMETh CIenH-
anbHOE CBUAETENLCTBO. [Ipy HanmMumu crenuaIbHBIX
CBHIICTEIHCTB M HAKOIUIEHHOTO KalMTaNa IPHKA3IHKH
MOTIJIM BCTYNATh B KyIleUeCKUe TUIIbANH.

I'maBa 12 «ToproBoro YcraBa» perymmupoBaia op-
TaHU3ALHMI0 MPEeJIPUHUMATENBCTBA C KOPEHHBIM Ha-
cenienneM Cubupu. CorliacHO yCTaBy KOYEBBIE «HHO-
pPOALBD) MMENH MpaBO TOProBaTh TOJIBKO B TOpojax,
CENICHMAX, spMapKax. TOproBble € OTHOIICHHS CO
BCEMHU KOPEHHBIMH >kuTensiMu CubupHu mpoBo3ryalia-
JICh CBOOOIHBIMH. VICKITIOUEeHIE COCTABIsIIa TOPTOBILS
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MCTOPUA TOCYAAPCTBA U NMPABA

cnupTHBIMU HanuTKaMu (cT. 497 «Toprosoro YcraBay).
[IpencraBnsieTcsi UHTEPECHBIM, YTO 3alpeT Ha TOProB-
JII0 CIIMPTHBIMU HAITUTKaMH HOCHJI PEKOMEH1aTeIbHBII
XapakTep, a CAaHKIHH YCTaHOBJIECHO HE OBLIO.

I'maBa III «Toprooro VYcraBa» ycTaHaBIuBasa
IIpaBUjIa CO3JAHUA, HESITEIbHOCTH KYyNE4eCKHX TOBa-
putectB. CyliecTBOBaIM MOJIHBIE U Ha Bepe TOBapH-
IIeCTBa W AaKIMOHEPHbIE KOMIIAHMM (TOBapHILECTBA
Ha masx). JloroBop ToBapuIlecTBa B HOBBIX SKOHOMH-
YECKUX YCJIOBUAX IOITy4aeT LIMPOKOE PacHpoCTpaHe-
Hue. /{7151 BO3HUKHOBEHUS TOBapHILECTBa TpeOoBaIach
perucrpauus, a s BO3HUKHOBEHHUS AKIMOHEPHOTO
o011ecTBa — pa3pellieHre NpaBUTeNbCTRA.

B naugane 1861 . B Poccuiickoif nmmniepuu neicTBOBA-
m1 128 aKIMOHEPHBIX O0INECTB U MACBBIX MPEATIPUITHN.
K xoniy XIX B. KOIMYECTBO aKITMOHEPHBIX OOIIECTB H
TOBapHUIIECTB cTallo yxe 648. 3aMeTHO BBIPOCIIO KOJHU-
YECTBO MPOMBINUIEHHBIX Tpeanpustuid. B.1. boBeiknn
OTMEYaeT, YTO aKLMOHEepHOoe neno B Poccun nocturio
cBoero nmuka B 1913 1, xorga 4MCIeHHOCTh aKIMOHEep-
HBIX KOMIIaHU# cocTaBisiia yxe 1518 [1].

B konme XIX B. — Hawane XX B. hopmupyercs mo-
HATHE «IOPUAMYECKOE JTUI0». DTOMY CIIOCOOCTBOBAIH
IIPUHATHIE 3aKOHOAATENIbHBIE aKThI, TAKUE KaK «YCTaB O
MIPOMBIIIJIEHHOCTH 3aBOACKON U padpuuHoity, «Pemec-
JIEHHBIN YcTaBy, «bupkeBblii YcTaBy, «YCTaB 0 TOpro-
BOU HECOCTOATENHHOCTU» U JIp. CO3AaHUIO0 KPEIUTHBIX
U CCyIHO-cOeperarebHbIX TOBAPHIIECTB CIIOCOOCTBO-
Basio npuHsToe B 1895 r. «IlonoxkeHne 00 yupexx1eHH
MeJIKoro Kpenuta». 8 utons 1898 r. 6pu10 mpunsTO [loO-
noxenue «O rocyapcTBEHHOM IIPOMBICIIOBOM HAJIOTe»,
BcTynuBIIee B feficTBue ¢ | ssuBapst 1899 1. u BHecmee
OoJblIe U3MEHEHHS B IPABOBOE MOJIOKEHUE MTPEaIpH-
aumareneit Poccun [7]. B coorBeTcTBHM ¢ [Tonoxenu-
eM «O rocygapCTBEHHOM NPOMBICIOBOM HAsorey s
3aHATHHA TIPEINPHHAMATEIFCTBOM YK€ HEe Hajgo OBLIO
BBIKYIIATh THJIBACHCKOE CBUAETENILCTBO, a JOCTATOUHO
OBUTO BBIKYIIUTH NPOMEBICIIOBOE CBHIETEIHCTBO OIIpe-
JeJieHHoro paspsaa. HeoOxomumo OBIIO BBIIOJIHUTH
IIBa YCIIOBHS: BBIOOPKY IPOMBICIOBOTO CBHICTEINb-
CTBa Ha TOPTOBBIE, IPOMBIIUICEHHBIE WM MAPOXOAHBIE
NPEANPUATHS BBICIIUX Pa3psiioB U B3ATHE COCIOBHOTO
KyIEYEeCKOTO CBHJETENbCTBA. [ 0CynapCTBEHHBIN MpPO-
MBICJIOBBIM HaJIOI' COCTOSII U3 JIBYX YacTei: OCHOBHOIO
(maTeHTHOTO) W JOMOMHUTENbHOro. OCHOBHOW Hajor
YILIAYUBAJICS TOCYAapCTBY Yepe3 BEIOOPKY MPOMEICIIO-
BBIX CBHJIETENILCTB PA3IMYHON IIEHHOCTH B 3aBUCHMO-
CTH OT KJIacca MECTHOCTH U pa3psizia MpeanpusaTuid. A
JIOTIOTHUTENBHBINA MPOMBICTIOBBIM HAJOT YIJIaYMBaJICs
C €IMHOJIMYHBIX MPEJIPUATHI B BUIE PacKIaJOYHOTO
U MPOLEHTHOro cOopa. bomblnyto ponp urpaji cBoj 3a-
KOHOB TPaKIAHCKWX, B cTarhsix 2126-2198 koroporo
OBUIM 3aKpeIuIeHbl OPraHU3allMOHHO-IIPABOBBIE OCHO-
BBI CO3/IaHUS U IEITEITLHOCTH TOBapHIECTB [8].

Takum 00pa3oM, POCCHHCKOE 3aKOHONATEIHLCTBO
YCTAaHABIMBAJIO OPTaHM3AI[OHHO-TIPABOBEIE  (DOPMBI
MpeIIPHHAMATEIBCKON ICSITEILHOCTH, MpaBa U 00s3aH-
HOCTH TIpEATIpUHUMATENICH, TapaHTHPOBAJIO HEIPHKOC-
HOBEHHOCTb COOCTBEHHOCTH, YTO OJIarOTBOPHO BIIMSIIO
Ha pa3BHUTHE NPEANPHHUMATEIBECTBA B paccMarpuBae-
MbIi niepuon. Kak BepHo ormewyaer b.H. Muponos, 3a-
KpEIUICHHE TIPaB Ha YaCTHYIO COOCTBEHHOCTD YCHITHBAIIO
YYBCTBO HE3aBHCHUMOCTH OT TOCYAapCTBa U «IO3BOJISIIO
KyTIe4eCTBY OKA3bIBAaTh BIHSHUE HA HMOIUTHKY TOCynap-
CTBa, U HE TOJILKO Ha SKOHOMHUYECKYIO» [6, c. 387].

BazoBoe 3HaueHNE B Ipa’kJaHCKOM 3aKOHOIATEIIh-
ctBe umen «Toproeeiii YcraBy, npuHaTsid B 1903 1,
KOTOPBIN 3aKperni TpeOOBaHUs K CyObeKTaM IpaxiaH-
CKUX MPaBOOTHOIICHUH. YYaCTHUKAMH TPaXKTAHCKUX
MPaBOOTHOIICHH MOIJIH OBITh TOAJNAaHHBIE 000ero
mojia, JOCTUTIINE HEOOXOIMMOTO BO3pacTa, MpaBo- U
neecriocoOHbe. VHOCTpaHHBIE TpakgaHe TaKKe Io-
MYCKAINCh K 3aHATHSIM MPEANPUHIMATEIBCTBOM B
Poccun. Kpome pusnueckux mur, « Toproebeiii Yerasy
1903 r. mpu3HaBajd y4yaCTHHKaMHU IPABOOTHOILIEHHA
KOMIIAaHUM W TOBAapHIIECTBA. XOTS EIWHOTO KIIACCHU-
(UKAIMOHHOTO KPUTEPHSI FOPUIUICCKUX JIUII 3aKOH HE
coziepyKall, OMHAKO MOXKHO yTBEpPKIaTh, YTO HAYMHACT
CKJIAJIBIBATHCS IOHITHE FOPUIUICCKOTO JIHIIA.

YeraB UMeEN CIOXKHYIO CTPYKTYPY, COCTOSIIYIO
U3 HECKOJIBKUX KHHT, Pa3lelioB, ACTSIIMXCS HA TIaBbI
u cratbu [11]. I3 Hero yOpaiii HOPMBI, KOTOpHIE 3a-
KPEIUISUTH COCIIOBHBIC MpaBa HEKOTOPBIX POCCHUHCKHX
MOATAHHBIX TIPU 3aHATHSX MPEIPHHAMATEIBCKON JIe-
ATENbHOCTHIO. B cpaBHeHun ¢ «ToproBeiM YcTaBom»
1857 . ero MOXHO Ha3BaTh OoJiee COBEPIICHHBIM U
CTPYKTYPHPOBAaHHBIM TPABOBBIM akToM. l3ydeHue
«Toprosoro Ycraa» 1903 1. maeT ocHOBaHHE yTBEPXK-
JIaTh, YTO OH SBISUICS KOAU(GUIIMPOBAHHBIM HOPMATHB-
HO-TIPAaBOBBIM aKTOM.

HopMmebl ycTaBa MMenu Kak WMIICPATHBHBIN, TaK H
IMICTIO3UTHBHEIA Xapaktep. Tak, Hampumep, UMIiepa-
THUBHBIC HOPMBI, HE JAIOIINE TpaBa BbIOOpa CyOBEKTY
MIPaBOOTHOUICHUH, ONpPEACISIN IONOKCHUE MpPUKa3-
YHKa ¥ KIACCU(HUIMPOBAIN HA JBa Kiacca. YCTaBOM
OblIa YeTKO perIaMeHTHPOBaHA ESTEIBHOCTh MEITKUX
CKYIIIIIMKOB, YCTAHOBJICHBI TPEOOBAHUS TPABO- U Jee-
CNOCOOHOCTH (DPM3UYESCKUX JIUI B MHOTOE Jipyroe. Jluc-
MO3UTUBHEIC HOPMBI, HATIPOTHB, ABAU BO3MOKHOCTb
BBIOHpATh ()OPMY TIOBEACHUSI.

B 3akoHOmarenscTBE OBUTM 3aKperuieHbl CIEAYIo-
e TpaBOBBIE (OPMBI MPEATPUHUMATEIHCKON Jes-
TEJBHOCTH: TOBAPHILECTBO MOJIHOE, B KOTOPOM UJICHBI
TOBapHUIIIECTBA OTBEYAIN 32 €r0 CHIENKH BCEM CBOUM
HMMYIIECTBOM; TOBAPHIIECTBO HA BEpE MM MO BKJIA-
Jlam, T7Ie ToBapuiy (YYaCTHHKH) OTBEYAN BCEM CBO-
UM UMYILECTBOM, a BKIIQJIYUKH — TOJNBKO CICITAHHBIMU
BKJIAJIaMH; TOBAapHIIECTBO II0 y4acTKaM MM KOMIIa-
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MCTOPUA TOCYOAPCTBA U MNMPABA

HUSIM Ha aKLHUAX, B KOTOPOM WIEHBI OTBEYAIU TOJIBKO
CIEJaHHbIMU BKJIaJlaMU B BUJIE aKLUH; TOBAPHUILECTBO
TPYAOBOE WJIM apTellb, B KOTOPOM 4YJIEHbI ObUIH CBA3aHbI
KPYTOBOM MOPYKOH 1 uMenu o0mui cuet. Cienyer or-
METHTb, YTO apTEIbHOE TOBAPHILECTBO OBLIO B POCCUH-
CKOM 3aKOHE 3aKpPEIlIEHO BIIEPBBIE.

st ocyuiecTBieHus] TOProBOM M MHOM NpeArnpu-
HIMATEIbCKOH JEATCIPHOCTH TOBAPHUILECTBA OOS3aHEI
ObUTH co311aTh TOPToBbIil oM. B ctatee 59 «Toprosoro
YcraBay ObUT 3aKpEIICH MOPSIIOK PETUCTPALINH TOPTO-
BOro aoMa B (hopMe TOBapuuIecTBa (IIOJHOTO WM Ha
Bepe). [IpuMeHsics sIBOYHBIA TOPSIOK PETUCTpAIiu
TOPTOBBIX JOMOB B YIpaBe ropoja, KOTOPBIA 3aKIto-
yaJici B MOJYYEHUH BBIIUCKU U3 BEAOMOCTH O peru-
ctpauuu. Kpome Toro, HeobxoauMo ObLTO pa3ociarh
IIUPKYISIP KyIE4eCKOMY COOOIIECTBY O CO3TaHUH, pe-
TUCTpAllMM U JESITEIbHOCTH HOBOTO TOPTOBOTO JIOMA.
[IpaBoBOii aKT 00 OTKPBITHH TOBAPHIIECTBA JOJDKCH
0BT cofiepKaTh TOCTOBEPHYIO HH(popManuo 00 opra-
HHU3AINOHHO-TIPAaBOBOH (hopMe IOPHIMYECKOTO JIHIIA,
uMeHa, (haMUIIMK, MECTO JKUTEJIbCTBA BCEX TOBapULICH
¥ BKJIAJYUKOB, TIEIATH TeX, KTO OyAeT yNpaBisiTh TO-
BapULIECTBOM, pa3Mep Kanurana, 10Jeil BKIaJUUKOB 1
Jp. OTH TpeOOBaHHS HOCHIIM HMITEPATUBHBIN XapakTep,
U B Cllydyae WX HEHCTOIHEHHs MPUMEHSUINCh CaHKIINH,
3aKpeTUICHHbIE B « YIIOXKEHUH O HaKazaHUsIx» [9].

[IpaBoBoe moONOXKEHHE MpeNNpPUHUMATENCH €B-
pefickoil HAIMOHATBFHOCTH OTIMYAIOCh HEKOTOPOH
cnierugukoii. B Poccuiickolt umnepun BIUIOTH 10 Ha-
yana XX B. UIsl EBpEEB 3aHSITHE TOPTOBIIECH BHE YEPTHI
OCEIJIOCTH, BKIIOYaBILIeH HEKOTOpble MPUIPaHUYHBIC
ryoepHuH ¥ 00JIACTH, OBLTO COMPSDKEHO ¢ HEMaJbIMHU
TpyaHOCTAMHU. [ns Toro 4toObl MPOTUBOCTOSITH MPO-
HUKHOBEHUIO «EBPENUCKOI0 KalluTajla» BO «BHYTPEHHHE
ryoepaumn», B XIX B. Obl1 pa3paboTaH psij 3aKOHOIA-
TEJIBbHBIX aKTOB, COIVIACHO KOTOPBIM IIPAaBO BbIE3/a 3a
YepTy MOTyYalld TONBKO T€ TOPTOBIIBI, KOTOPbIE HE Me-
Hee 5 yer cocrosti B 1-i Kymedeckoi runmbauu. Kak
TOJIbKO KyTel-eBpel BhIObIBaN U3 1-U TWiIbIuM, OH
ABTOMAaTHYECKU TEPsUT MPaBO MPeOBIBaHUS BHE YEPTHI
ocemocty. Jlump aecstuiaeTHee npeObiBaHUE B Tep-
BOM T'MJBAMM JaBaj0 €BpESM IPaBO IMOCIELYIOLIETO
CBOOOJIHOTO TIPOXKUBAHUS B JII0OOM MecTe Poccuiickoit
umnepun. Kpome toro, gosnroe Bpems KynioB-€BpeeB
OBLITO 3aMpernieHo BO3BOAUTE B TOYETHOE IPakIaHCTBO,
OBUTO OTPAaHWYECHO WX IPABO HA y4acTHE B TOPOICKOM
camoymnpasineHud. Toabko B 1872 1. 6610 NPUHSTO TO-
CTaHOBJICHHE MUHHCTpa (PUHAHCOB, KOTOPOE ITO3BOJIH-
JI0 eBpesiM 3aHUMAaThCsl YaCTHBIMU pa3paboTKaMu 3010~
THIX pocchinielt B Cubupu [3, c. 161].

B poccuiickue 3akoHbl BHOCHIIUCH U3MEHEHHUS, KO-
TOpBIE CIIOCOOCTBOBAIH NANBHEHIIIEMY Pa3BUTHIO H CO-
BEPILEHCTBOBAaHUIO HOPMATUBHO-MIPaBOBOM 0a3bl. Tak,

M.J. KymnapeBa numiet, uro Yka3oMm 1912 r. 6buio
BIICPBBIC BHECEHO MOHATHE TOPTOBOTO TPEIIPHUSITHS B
«Toproserii Yeras» 1903 . [5, c. 208]. UM cumnranoch
TO TIPEANPHUITHE, KOTOPOE HAIIPABICHO Ha M3BIICUCHNE
BBITO/IbI, TIOCTYMAIONICH B JIMYHOE IMOJIb30BaHKHE BIIa-
nenbiia [10].

Crnenyer OTMETUTb, YTO CEPbE3HYIO (YHKIHUIO B
kone XIX B. — Hauane XIX B. Bomonasn CyneOHbII
Henaprament [IpaButenscTBytomero Cenara. Ero pe-
IIEHUSI, IPUHSATEHIC 110 KOHKPETHBIM JeTIaM, 3HAIUTEIb-
HO JIOTIOJIHAJIN M KOHKPETU3UPOBAJIM 3aKOHOATEIbCTBO
B cdepe NpeanpuHIMATEIbCTBA M WMENH 3aKOHOJa-
TEJIbHYIO CHITY.

[IpakTiyaeckast OeITENFHOCTh MPENPHHUMATENCH
U cyfeOHas MPaKTHKa CyIIeCTBEHHO JOTIONHSIN COAep-
xanue «Toprooro Ycrasa» 1903 r. B cyneOHo# npak-
THKE CYIIECTBOBAJIM OOBIYaK, KOTOPBIE HE OBLIHN 3aKpe-
IUICHB B 3aKOHOJATENILCTBE, HO OHM COOJIONAJINCH U
SIBTSLTUCH 00sI3aTeIIbHBIMH.

TocymapcTBo mpu peannzarii SJKOHOMUYIECKOH T10-
JIUTUKHU 9aCTO OMUPAIOCH HA JICJIOBBIC KPYTHU MPEANPH-
HuMareneid. Hanbosee akTHBHOW M BIUSATETLHON OBLITO
«O0111eCcTBO COACUCTBUS PYCCKOM TOProOBie ¥ MPOMBIILI-
JIEHHOCTH», KOTopoe nerictBoBano B 1867-1917 rr. Tak-
e IUPOKO U3BECTHHI TaKUe OpraHu3anuu, kak «Coro3s
MPOMBIIIJIEHHUKOB U TOPTOBBIX Ipennpuatuii Poccnii-
cKkoi umnepun», «MOCKOBCKHI Kyredeckuid OaHK»,
«ITerepOyprckoe 1 MOCKOBCKOE KyIleueckoe 00IIeCcTBO
B3aMMHOTO KpenuTay, «Bcepoccuiickuii ToproBo-mpo-
MBIIUICHHBIA COI03», «MOCKOBCKOE 001IecTBo (hadpu-
KaHTOB U 3aBOAYMKOBY». AHaJIOTM4HbIE OOIIEecTBa Cy-
[IECTBOBAJIX M B APYTUX PETHOHAX CTPAHEI.

Taxum 006pazom, B X0[1e peau3aiuy 3aKOHOAATENb-
HOU ONUTHKY TOCYIapCTBa MPOHUCXOANIO 0(OPMIICHHUE
Y 3aKpEeIUICHHE MOJUTUYCCKUX PELICHUH B MTOJOKESHHUSIX
HOPMAaTHBHO-TIPAaBOBBIX akToB. CommanbHas MOTpeO-
HOCTh 00IIeCTBa U TpeOOBAaHUS MPABOBOTO XapakTepa
BIIMSUIM Ha TOCYJapCTBEHHO-TIPABOBOE PETYNHPOBAHUE
B cepe MpeanpuHUMATENLCTBA BO BTOPOM MOJOBUHE
XIX B. — Havanma XX B. B paccmarpuBaeMsblil niepuon
pycckue MpeanpuHUMATENd Yepe3 SKOHOMHYECKHE U
XO3SIICTBEHHBIE PhIUard, OOIIECTBEHHBIE OpTaHM3anI
AKTHBHO YYaCTBOBAJIU B TOPTrOBOW U MPOMBIILICHHOM
noyutHke Poccun, crmocoOCTBys TeM caMbIM CTaHOBIIE-
HUIO TOCYIapCTBEHHOCTH. [0cyaapCTBEHHO-IIPaBOBOE
perynupoBaHue MPEANPUHAMATEIBCKON esSTeTbHOCTH
B PoccuiickoM rocymapcTBe Onmupangoch Ha IPUHIIMIIBI
cBOOO/IBI, paBHOIIPaBHS, OecCcOCIOBHOCTH. OCTaBaUCh
COCIIOBHBIE OTpPAaHUYEHUS C PAIOM OOIMIMX M YaCTHBIX
JBTOT, TIOCTOSTHHBIM KOHTPOJIb CO CTOPOHBI TOCYyHap-
CTBa, HO IIPH ITOM MOXKHO HAONIONATh CKIIAIBIBAIOIIN-
€Csl TCH/ICHIINU K JINOepai3aini IpeaIpHHIMATEIb-
CKOH J1eATeIbHOCTH.

16

AnTalicKuii topuauyecknii BectHuk Ne 4 (20) 2017 r.



MCTOPUA TOCYAAPCTBA U NMPABA

Jumepamypa

1. boeikua B.U. ®opmupoBanne ¢puHancoBoro kanurtaia B Poccun (koHenm XIX B. — 1908 1.). M.: Hayka,
1984. 285 c.

2. Bricowaiimie yTBepkieHHbIN YKa3 «O BHecennn nonoaHeHui B Toproseiit Yeras 1903 rh» ot 1 mrons 1912
Ne 1845.

3. Tonuapor KO.M. EBpelickoe kymneuectBo 3anaanoi Cubupu Bo BTopoii monosune XIX — navane XX B. //
Huacnopsr. 2000. Ne 3. C. 155-172.

4. Kapnenkosa T.B. OcoGeHHOCTH TOCYIapCTBEHHO-IIPABOBOTO PETYIHPOBAHUS ITPEATPHHAMATEIIHLCKON Nes-
tenbHOCTH B Poccnu XIX — Hauana XX Beka / BecTHrk MexIyHapoJHOT0 MHCTUTYTa SKOHOMMKH U pasa. 2013.
Ne 3 (12). C. 125-130.

5. Kymnapesa M.JI. KpynHslii kanuran B mymHoi Toprosiie B Cesepo-Boctounoii Cubupu Bo 1l mojoBune
XIX — nagane XX BB.: AuC. ... I-pa UCT. HayK. MpkyTck, 2015. 686 c.

6. Muponos b.H. Couunansnas ucropusi Poccun nepuona umnepuu (X VIII — vauano XX B.): B 2 1. CII6., 1999.
T. 1. 583 c.

7. Ionoxenue «O rocyapcTBEHHOM MPOMBICTIOBOM Hajiore» oT 8 utoHs 1898 1. // TIC3—IIIL. T. X VIIL. Ne 15601.

8. CBon 3akoHoB rpaxaanckux. CBoxn 3akoHoB Poccutickoit Umnepun. M3a. 1900 1. mo mpopomkenuto 1906,
1908r. T.X. Y. L

9. Ynoxenne o Hakazaumsx 1845 . // TIC3-IL. T. XV. Ne 6789.

10. Ycras Toproseiii. CBop 3akonoB Poccuiickoit umnepun. CII6., 1857. T. XI. Y. L.

11. YcraB Toprossiii. CBox 3akoHoB Poccuiickoit ummepun. CI16., 1903. T. 11. Y. 11

12. lllenenes JI.LE. AkunonepHsie komnanuu B Poccun: XIX — nayano XX BB. CII6.: Uza. nom CII6. roc. yH-
Ta, 2006. 604 c.

AnTaiicKuii topuandeckui BectHuk Ne 4 (20) 2017 r. 17



MCTOPUA TOCYOAPCTBA U MNMPABA

VIK 351.741
E.B. Muponoe

aovtonkm bapnaynvckoeo opuouueckoeo uncmumyma MB/] Poccuu

E-mail: eugene555mir@mail.ru

HOPMATUBHO-MPABOBOE PEr'Y/IMPOBAHUE AEATE/IbHOCTHU
IUTABHbIX NOAPA3AE/NIEHUA OPFTAHOB BHYTPEHHUX AE
POCCUNCKON ®EAEPALMU B 1990-E I'T.

B cmamuve paccmampueaiomest ocobennocmu pazeumuisi wimabHbix nOOpa30eieHUtl 0p2aHo8 HYmpeH-
HUX 0ell 8 NOCMCOBEMCKULL nepuod. AGMopom pacKpvl8aiomcs RPUYUHbL U NOCTEOCMEUS 3HAYUMETbHbIX
UMEHeHUl 8 HOPMATNUBHO-NPABOBOM PE2YTUPOBAHUU OESIMETbHOCIU WMAOHBLIX NOOPA30eleHUll Ha Pa3-
JIUYHBIX YPOBHSX, A MAKICE MPAHCHOPMAYUU OPLAHUZAYUOHHO-NPABOBO20 CIANMYCA UX PYKOBOOUMEINEll.

Kniouegvie cnosa: ucmopus opeanog 6HympeHHUX 0eil, Opeanu3ayus ynpasienus, wmabHvle noopas-
Oenenust, wmabHas YyHKyus, HOPMAMUGHbBLL NPABOBOTL AKN, HOPMATMUSHO-NPABOBOE Pe2YTUPOSAHUE.

E.V. Mironov

postgraduate student of Barnaul Law Institute of the Ministry of Internal

Affairs of Russia
E-mail: eugene555mir@mail.ru

NORMATIVE AND LEGAL REGULATION OF THE ACTIVITIES
OF THE HEADQUARTERS OF INTERNAL AFFAIRS
OF THE RUSSIAN FEDERATION IN THE 1990S

The article examines the specifics of the development of the headquarters of internal affairs in the post-
Soviet period. The author reveals the causes and consequences of significant changes in the normative and
legal regulation of the activities of the headquarters at various levels, as well as the transformation of the

organizational and legal status of their leaders.

Key words: history of internal affairs bodies, management, headquarters, headquarter function,
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Py6ex 1980-1990 rT. — oguH 13 HauboJee CIMKHBIX
MIEPUOIOB B MCTOPHUM Hame crpanbl. HoBeie ycioBust
(DyHKIIMOHUPOBAHUS B MIEPUOJI IEPECTPONKH HACTOSTEb-
HO TpeOoBaM KOPEHHOH pPEOpraHU3aIlMi CHUCTEMBI TO-
CYIapCTBEHHOTO YIIPABIICHHUS, OJJHAKO OCYIIECTBIICHHbIE
M3MEHEHUS] W KOHCTUTYLHIOHHAs OTMEHA PYKOBOIAIICH
pomu KIICC oka3zanuch 3amo3najibiIMd U HETIPOLYKTHB-
HeMU. [1o cyTu Aemna, 3To mprBeno K pa3Baily Bced cucre-
MBI [6, ¢. 208, 210]. Pa3pyimunTenbHble SBIEHUS B COLU-
ITLHO->KOHOMHUYECKOM M IMOJIUTHYECKOH cepax MpUBeIH
Kk kpaxy CCCP u cTaHOBieHHIO Ha ero o0JIoMKax He3a-
BUCHMBIX TOCYIapCTB, BKIIOYas IpaBorpeeMHnka Co-
Betckoro Cotro3a — Poccuiickyto @enepanuto [3, c. 222].

OOpazoBanne B OkTs0pe 1989 1. corosHO-pe-
cryOnMKaHCKOro MUHHCTEPCTBA BHYTPEHHUX JIEJ
PCOCP siBUOCH TEpBBIM 3TAallOM CTAaHOBIEHHUS Op-
raHoB BHYTpeHHHX jnaen Poccuiickoit ®egeparum.
OpHako B yCIIOBHUAX Iepexojia Ha pecnyOIHKaHCKYIO
MOJIeTh PYHKIIMOHUPOBAHUS CTaIa OCTPO OLTYIIATHCS
HEpa3BUTOCTH MPABOBOTO O0ECIIEUCHHUS ACITEIbHOCTH
OpraHOB BHYTpPEHHHX Jel. B ator mepuon Oosbiioe
BHMMaHUE OBLIO YAENEHO OMPENCICHUIO KOHIEHINH
MHUHHUCTEPCTBA U HayYHO 0OOCHOBAHHOMY TOIXOJY K
pa3paboTKe OPTUITATHBIX CTPYKTYp. BronHe 3akoHO-
MEpHO, YTO B YCJIOBUSIX KapAMHAIBHBIX CTPYKTYPHBIX
npeoOpa3oBaHMii CyHIECTBEHHbIE M3MEHEHHUS KOCHY-
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JUCh W MOIPA3IEICHUH, OCYIECTBISBIINX ITA0HbIE
(byHKIIUY.

IMocranoBnenuem Cosera MwunuctpoB PCDOCP
or 28 nexabps 1989 1. Ne 387 Ownlna yTBepxkacHa
CTPYKTypa BHOBb CO3IaHHOTO PECIyOIMKAHCKOTO
MHUHHCTEPCTBA, B KOTOPOM MITaO0HBIC (QYHKIIUU OBLIH
BO3JIOKCHBI HA  OPraHU3alMOHHO-HHCIIEKTOPCKOE
yhpaBiieHHe (Ha MpaBax IJaBHOTO ympasieHus) [11,
c. 33], oqnako B HostOpe 1990 r. Ha ero Ga3e co3pa-
eTCs ToJpa3eNeHne ¢ KapANHATHHO N3MEHUBITHMCS
HAaMMECHOBAaHUEM — CJIyk0a OpraHu3aIuu ypaBICHUs
u npaBoBoro obecnedenus (COYIIO) MBJ PCOCP
[12, c. 168-184]. Hanuuuem B ctpykrype COVYIIO
HOBOTO TOJpAa3IeICHNs — OTJeNa MpaBoBoOro obecre-
YCHHSI U MEXKIYHAPOTHBIX CBA3CH — MOMYCPKHUBATIACH
HCKJTIOUUTENbHAS POJIH CITY>KOBI B CO3IaHUN MPHUHIIU-
MUATBHO HOBOW PEeCIyOIUKAaHCKONW HOPMATHBHO-IIpa-
BOBOM 0a3kl.

B nexabpe 1990 r. ciy:x0bl opraHu3auy ynpanie-
Hus (COY) co3naroTes B CTPYKType anmnaparoB MHHH-
CTEPCTB BHYTPEHHHUX JIEN PECITyOIUK U PErHOHANTBHBIX
ynpasnenuit BHyTpennnx nein PCOCP [13, c. 213].

Ciayx0Obl OpraHu3alyy YIPaBICHUS CTANU Ipe-
€MHHKAaMH OPTraHW3allHOHHO-WHCIIEKTOPCKHUX arapa-
TOB — IITa0HBIX CTPYKTYp, PCAaHMMHUPOBAHHBIX MOCIIE
CYIIECTBEHHOTO IIPUHIDKCHHS WX OPTaHH3alHOHHO-
npaBoBOro craryca B 1983-1986 rr. 3a 3Tu uetsIpe roga
MOZIpa3eNieHNs], BBITIONHSIOMNE MTAa0HBIEe (YHKIIHH,
TPHXKIIBI MCHSIM CBOE HAMMEHOBaHWE — IITAOBI, WH-
CTIIEKTOPCKHE W OpPTraHU3aIlMOHHO-MHCIEKTOPCKUE arl-
napartsl [5, c. 15].

[TomoOHBIE «Kauemmy CTal HE TOJIBKO CyOBEKTHB-
HBIM BosieusbsiBieHueM pykosoactsa MB/] CCCP, Ho u
CTOJIKHOBEHHEM Pa3JIMUHBIX TOYEK 3PEHUS HA MECTO H
poJib mTabHOM (QYHKIUH B CUCTEME YIpPaBICHHS Opra-
HaM{ BHYTPEHHHX Jell. /IFCKycCHH 10 3TOMY ITOBOXY
MPOMCXOAWIN C MOMEHTa 00pa30oBaHus Ta0OB B Hava-
ne 1970-x rr. CoriacHO OTHOM TOYKE 3peHHUs, MTabHas
GyHKIMS ABISETCS 00CCIEUUBAONICH, OHA OOCTYKU-
BaeT MIaBHbIC QYHKIIMH JTMHEWHOTO PYKOBOICTBA (00e-
CIICUYCHUS JeATSIIEHOCTH OCHOBHBIX CITYy>K0) U IeHCTBY-
€T B TeX K€ Mpefenax, 4YTo u pykooaurens [ 1, c. 60].
Jpyras e Touka 3peHHs pacCMaTpHBAET IMITAOHYIO
(DYHKIHIO KaK CaMOCTOSITEIbHYIO (PYHKITHIO yIpaBiie-
Hust. [lITabHbIe moApa3aeneHus B TaHHOM Clydae BbI-
XOIUIT U3 pa3psifa GyHKIMOHAIHHBIX 00€CIICUNBAIONITIX
cinyx0 (kampoBoro, (UHAHCOBOTO, MaTepHalbHO-TEX-
HIYECKOTO OOECTIeUeHMsI, JEJIONPON3BOACTBA U T.II.)
U BBINOIHSIIOT IIUPOKHE (PYHKIUU OOIIECUCTEMHOrO
YIIpaBJICHUS: OTIPEeICHNE M YTOUHEHHUE IIeTIel chucTe-
MBI B I[EJIOM, pa3paboTka e€ cTpareruu pa3BUTus, 0oe-
CTIeYeHUE KOOPIUHAIIMN M B3aUMOACHCTBUS BCEX TOM-
pa3neneHui U CITy:KO CUCTEMBI, 00eCIieueHIEe KOHTPOIIS
3a UX IESITCIBHOCTHRIO [2, C. 6].

Takum 00pa3oMm, IpU MOCTPOCHUU OpPraHMU3ALU-
OHHOI CTPYKTYpbl OPTaHOB BHYTPEHHHUX J€J CHadaja
PC®CP, a 3arem u Poccuiickoit denepanun Obuia BbI-
OpaHa IMEHHO BTOpasi MOJEIb C CAMOCTOSTEIEHBIMHI H
CUJIBHBIMH IITA0OHBIMU alllapaTamH.

B cBs3u ¢ npekpanienneM B nekadbpe 1991 . mes-
tenpHOCTH MBJ] CCCP onmHOI M3 OCHOBHBIX 3a7a4 CTa-
na BeIpabOTKa HOBOHM CTPYKTYyphl MUHHCTEPCTBA BHY-
TpeHHux jaen Poccuiickoit denepanuu, kotopas Oblia
yTBepkaeHa 29 saapst 1992 r. Ha mpaBax mmaBHOTO
ynpasieHus Obu1 o6pazoBan mtad [14, c. 80].

Hecmotps Ha TO, 4TO BHOBH 00pa30BaHHBIA MITA0
ObUI MOJJYMHEH HATIPSAMYIO TIEPBOMY 3aMeCTHTEN0 Mu-
HHUCTpa BHyTpeHHUX nen Poccuiickoit deneparym, ero
OpraHu3alIOHHO-TIPABOBON CTaTyC ObUI CYIIECTBEHHO
BBIIIIE, YEM Y OPraHU3aLMOHHO-UHCIIEKTOPCKOIO yIIpaB-
nerns MBJI CCCP Bo Bropoii nojoBuHe 1980-X IT., 4TO
HAIIUTO OTPAXXEHHUE B ITOJIOKEHHUH O ITa0e, YTBEP)KICH-
HoM mipukazoM MBJ] Poccum or 10 derpans 1992 r.
Ne 30.

B HOBOM J0OKyMeHTe, B OTIIMYME OT IOJIOXKECHUN
1987 u 1989 rr., mtaby mpenocTaBieHbl IpaBa «...Ko-
OpAMHAIMKM  OINEPAaTUBHO-CIY>KEOHOW IEATEIbHOCTH
MoApa3AesIeHnil neHTpaipHoro ammapara, MBI, YB/]
MPU BBIMOJIHEHUH KOMIUIEKCHBIX MEXKPErHOHAIBHBIX
3aj1a4 1Mo 0oprOe ¢ MPECTYIMHOCTBIO U OXpaHe o0Iie-
CTBEHHOTO TOPsIJIKa; KOHTPOJIS U MPOBEPKH (hakTHue-
CKOT'O BBINOJIHEHUsI MOAPA3AEICHUAMU LEHTPATbHOIO
anmapara, MBJI, YB/I u roppaiiopranamu akToB Jcii-
CTBYIOLIETO 3aKOHOJATEeNbCTBA, a TaKXXe BEIOMCTBEH-
HBIX HOPMaTUBHBIX NOKyMeHTOB» [14, c. 207]. Craryc
CTPYKTYPHBIX MTOAPAa3IeICHAH mTaba TaKke BO3pOC — C
OTZEJIOB JI0 yIPaBIeHUH.

C aTOTO XE BpEeMEHH Havyajiach akTHBHAS padoTa 1o
pa3paboTke MPOEKTOB THIIOBBIX MOJIMKEHUH, CTPYKTYP
W mTaToB mMTab0B W JNeXypHBIX Yacteii MBJ] pecmy-
omuk B coctaBe Poccuiickoit ®enepanuu, ['YBJI, YB]
KpaeB, obmacteid, ropomos; YBJ/], OB/l aBToHOMHBIX
00pa3oBaHUii, roppailopraHoB BHYTPEHHUX eI, a TaK-
K€ HOPMAaTHBHBIX IPAaBOBBIX aKTOB, PErYIUPYIOILIHUX
JeSITeTbHOCTD JaHHBIX MOJpa3IeIeHn .

[lepBBIM OBLT HOATOTOBJICH €AWHBIN HOPMATHBHBIH
aKT, pEeNIaMEHTHUPYIOUINHA JesTeTbHOCTh JAEKYPHBIX
ygacteil. [Ipukazom MBJ[ Poccun ot 9 ampenst 1993 r.
No 170 yrtBepxaensl «HacrapneHue mo opraHuszanuu
paboTHI AIEKYPHBIX YaCTeH OPraHOB BHYTPEHHUX JET»;
TUTIOBBIE IITAThl; HOPMBI TaOEIbHON IMOJIOKEHHOCTH
TPaHCIIOPTHBIX CPEICTB U BOAMTENEH OIS NEXKYPHBIX
yacTeil; nepedyeHp npeacrasasieMoil B MBJI Poccun
orepaTuBHONW HH(POPMAITUH, TIOPSAIOK €€ cOopa U IpeI-
crasienwus [15].

Emé omnoli xapakTepHOW YepTO HOPMATHBHO-
NpaBOBOTO peryaupoBanus aestensHoctd MBJI Poc-
CHM Ha JTalle ero CTAaHOBJICHHS ObLTa OpHEHTAalus Ha

AnTaiicKuii topuandeckui BectHuk Ne 4 (20) 2017 r.

19



MCTOPUA TOCYOAPCTBA U MNMPABA

JELEeHTPAIM3aluI0  YOpaBJIeHUs, CTpeMJIEHHE JaTh
OOJIBIIIE CAMOCTOSATEIIFHOCTH PYKOBOIUTEISIM HI30BBIX
CTPYKTYPHBIX 3BEHBEB MpPU BO3PACTAHUU HX OTBET-
CTBEHHOCTH 32 TIOPYYEHHBIH YIaCTOK PaOOTEHI.

IMpukaz MBJI Poccun or 14 cenrsOps 1993 r.
No 420 «O mepax mo COBEpIICHCTBOBAHHUIO OPraHU-
3alUd paboTBl TOPOACKHX, PAOHHBIX OPraHOB BHY-
TPEHHUX JeNl U JHHEHHBIX OPraHOB BHYTPEHHHX e
Ha TPAHCIOPTE» YCTaHOBWI, YTO «...TOppaiIMHOpra-
HBI BHYTPEHHUX JIEJ SBJISIOTCS OCHOBHBIM OTIOPHBIM H
pewmaromuM 3BeHoM cucteMbl MBJI Poccutickoit ®e-
Jepamyy, OT YPOBHSI OpPTraHH3alrd padOTHl KOTOPHIX
3aBUCUT APPEKTUBHOCTh OOPHOBI C MPECTYIHOCTHIO,
OXpaHbl OOIIECTBEHHOTO TMOpPSIIKA H OO0ECICYCHHS
obuiecTBeHHOM Oe3omacHocT» [17, c. 81]. B cBs3u
C THM 3aMETHO MOBHIIIANCS CTaTyC HadaJbHUKA TOp-
paiiiMHopraHa.

Jlis  moBbitieHUst 3QQEKTHBHOCTH  YIPABICHUS
roppaitivHopraHamMmu npeaycMaTpiuBagoCch MOBCEMECT-
HOE CO3/IaHHE B MX COCTaBe MTAab0B U BBEICHHE TOIIK-
HOCTH HavaJlbHUKA mTada. [Ipuka3 ycraHaBIuBail TH-
MOBBIE CTPYKTYPHI IUIA IITa0OB Pa3IMIHBIX ypPOBHEH:
VYB/I ropoaa (paiiona, paiioHa B ropozae), OB/l ropo-
na (paiioHa, paiioHa B TOPOJE) MPH IITATHOW YUCIICH-
HOCTH Ha4yaJIbCTBYIOUIETO U PAAOBOro cocrasa oT 150
1o 600 equaun u go 150 enquani. B crpykrypy mraba
BXOJIMJIM JIeKYpHbIE YacTH, MOApA3AENeHUs WU UH-
CTIIEKTOPCKUH COCTaB MO aHAIM3y, IUITAHWPOBAHUIO H
KOHTPOJIIO, M0 YYE€THO-PETUCTPALIMOHHON M CTaTHCTH-
yeckod pabore (MHDOPMAIIMOHHOMY OOECIIEYCHHUIO),
MO CBSI3U CO CpeACcTBaMU MaccoBod mH(popmaruu [17,
c. 102-103].

B «TumoBoM monoxeHWn o ITabe yHpaBIeHUs
(oTmerna) BHyTpeHHHMX Jie)I ropoaa (paiioHa, paiioHa B
ropozne), JJMHEHHOro ynpasiieHus (0TAesa, OTAEIEeHHUs)
BHYTPEHHHX J€1 Ha TPAaHCIIOPTES» IOTIEPKUBAIIOCH,
YTO OH «...CBOEH MPAaKTHUYECKOH NEeATENBbHOCTHIO MpH-
3BaH CIIOCOOCTBOBAaTh KOOPAWHAIIMK JESTEILHOCTH
nojipasiefieHHii roppailinHOpraHa B OCYLIECTBICHUH
KOMITIEKCHBIX TIPaBOOXPAHUTEIBHBIX 337ad, COBEp-
IIEHCTBOBAaHUIO ()OPM M METOJOB YIIpaBiEHHS, yKpe-
TJICHUTO UCTIOJTHATEIbCKON quCIUTIUHED [17, ¢. 133].
Takum o6pa3oM, mTad roppailIMHOpraHa CTaHOBUJICS
TIOJTHOIIEHHBIM CYOBEKTOM YIPaBICHHS, a €TO Hadallb-
HUK HaJeJsuicsi OONBIIMMU TTOJTHOMOUYHUSIMHU.

Co3maBaeMble B ImTabax TOppailItHOPTaHOB OT-
JeneHus (Tpynmnbl) UHGOPMALMOHHOTO oOecreveHus,
a TakXe OTIENBbHBIC JOHKHOCTH HWHCIIEKTOPCKOTO CO-
CTaBa [0 YYEeTHO-PETUCTPALIMOHHON M CTaTUCTUYECKOM
pabore MOKHBI OBLIM CTaTh OCHOBHBIMH HPOBOIHH-
kamu «KoHuenmuu pa3BuTHs WHGOPMALMOHHOTO 0be-
CTIICUCHUS] OPTaHOB BHYTPEHHHUX [IEIDY, YTBEPKICHHOM
npukazoM MBJI Poccuu ot 12 mast 1993 1. Ne 229 [16,
c. 173-184].

Crenyromum I1aroM o COBEpIIEHCTBOBAHUIO HOP-
MaTUBHOTO 00ECTICUEHUs IESATEIHHOCTH TOPPaIHOP-
raHoB crajo noxanucanue 20 centsops 1994 r. npuka-
3a Ne 260 «O BBenenuu B neiictBue Hacrasienus mo
OpraHM3aluu padOThl TOPOACKUX, PAHOHHBIX OPTaHOB
BHYTPEHHUX [J€J1 U JIMHEHHBIX OpPraHOB BHYTPEHHUX
JIe]l Ha TPAHCIIOPTe».

HacraBnenue, co3naB «...As pyKOBOOUTENEH Ha-
JEKHYI0 METOJUYECKYI0 OCHOBY ITOBCEIHEBHOW CIly-
xeOHOM nesTensHOCTHY [18, ¢. 2], JeTanbHO 3aKperu-
JIO pOJib U MECTO ITaba B OpraHU3ALUU YIPaBICHUS
roppaiiiiHOpraHaMu B pasinuuHbBIX cdepax: cOop,
00obuieHre U aHanu3 WHGOPMAlLMK; IJIAHHPOBAaHHUE
paboTHI; HCIIOTHEHNE PEIICHNH; B3aNMOIEHCTBHE; pac-
CTaHOBKA CHJI U CPEICTB; KOHTPOJIb; BbISIBIIEHUE U BHE-
JIpeHue nepenosoro onsita [18, c. 7-17].

JanbHeiiiee pa3BUTHE CUCTEMBI IITAOHBIX MTOPA3-
JICJICHUN MTPUXOJUTCS Ha mociennre mecansl 1995 T

[Mpukazom MBJI Poccun or 30 oktsOps 1995 r.
No 401 yrtBepxmaercst HOBasg OpPraHMW3aIMOHHO-IITAT-
Has ctpyktypa MBJl Poccuu, B xoTopoii oOpasyetcs
[maBHBI mTa® ¢ JTUMHTOM INTAaTHOW YHCICHHOCTH
440 equnaun [19, c. 265-267]. Hu 8 MB]J] CCCP, uu
B IOCIENyIONeld HCTOPHH MITa0HOE ITOIpa3ieIcCHHUE
neHTpanbHoro anmnapara MBJ[ Poccun He ObUTO CTOH
MHorouucieHHbIM. K cpaBHeHM10, mTar [1aBHOTO 11ITa-
0a ObUI COMOCTaBUM C CyMMAapHOW LITaTHOW YUCIIEH-
HOCTBIO [ J1TaBHOTO ynpaBiieHUs YTOJIOBHOIO PO3bICKa U
[maBHOrO ynpaBneHus 0 SKOHOMUYECKUM IMIPECTYILIe-
HUSIM, BKJTIOYAJI TTOYTH B 3 pa3a OOINbIIe COTPYIHUKOB,
yeM B [TaBHOM ympaBieHur o0ecriedeHrs: 00IIeCTBEH-
HOTO HOPSJIKA.

Crpyxktypa I'maBroro mtaba MBJ] CCCP cocros-
na U3 8 PyHKIIMOHAIBHBIX YIPABICHUH: 4 TpaJUIIUOH-
HBIX — WH(OPMALMOHHO-aHAIUTUYECKOrO, OpraHu3a-
[IMOHHO-TJIAHOBOTO, JIGKYPHOH CITY>KOBI (C TeKYypHOI
4acTbl0), [TIaBHOM MHCIEKIMHY (HA [TpaBax yIpaBJICHUS)
U 4 BHOBb BK/IIOYEHHBIX B CTPYKTYpy — OpraHU3alu-
OHHO-MOOWJIM3AIIMOHHOTO, CBSI3M W aBTOMAaTU3alluH,
MPaBOBOTO, MEXAYHAPOAHOTO CcoOTpyaHuudecTBa [21,
c. 35-69]. B oneparuBHoe nogunHeHue [ maBHOTO MITA-
0a mepenan [maBHBIM MHGDOPMAIIMOHHBIN TIEHTP, P
HAy4HBIX ¥ BCIIOMOTaTEeNbHBIX YUPEKICHUN.

B ITonoxenun o I'maBHOM mTabe, yTBEpKICHHOM
mpukazoM MBJI Poccun ot 2 mapra 1996 . Ne 110, or-
MEUYEHO, YTO OH SIBIISICTCS OPraHOM OOIIeCHCTEMHOTO
yIpaBlieHus, MPU3BAaHHBIM OPraHMU3alMOHHO obecre-
9YHUBaTh BBHIPAOOTKY M PEATHM3aLUI0 CTPATEIMIECKUX U
JIpyruX yOpaBlIeHYECKUX pellleHui B cucteMe MuHu-
CTepCTBa, KOOPIMHHUPOBATH AEATEBHOCTH IOIpa3Je-
JneHuit neHTpanbHoro ammapara, MBJl, I'VBI, VB/,
YB/T, BHyTpeHHUX BOMCK Ha TIaBHBIX HAIPABICHUIX
O0pbOBI C MPECTYMHOCTHIO, OXPaHbl OOLIECTBEHHOTO
nopsijika U oOIlIecTBeHHOH Oe3zomacHocTH. Ilogcrarh
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ImaBHOMY 1mITaly M CTAaTyC €ro HayalbHHUKA — TEHEePh
OH TIO TOJDKHOCTH CTall 3aMeCTUTEIeM MUHHCTpa BHY-
TpeHHux nen Poccutickoii @eneparuu [22, c. 54-250].

[TonoOHast mombITKa B3pallvBaHUs IITada 1Mo ap-
MEHCKUM MepkaM Oblla MpeanpuHsATa B MEpUOA Mpe-
ObIBaHMS BO IMIaBe COIO3HOTO MuHHCTepcTBa H.A. Ile-
nokoBa (1966-1982 rr.), xorga mrad MoCTeNeHHO yKpe-
IUBSUICS 3a CYET OMHOPOMHBIX (PYHKIWH, OCYIIeCTBIIsC-
MBIX paHee IPyrMMHU 00eCIeYBAIOIIUMU CITy)KOaMu, a
Tak)Ke pUHUMast Ha ceOs psil yIpaBIeHYSCKUX QyHK-
1A OCHOBHBIX JIMHEHHBIX Mofpasjenenui [4, c. 262].
Onnako co3nmarenu [maBHOTO mITaba, MONB3YSCH BCe-
MepHOH nojaepxkkoil MuHucTpa BHyTpeHHuX nen Poc-
cun A.C. KynmkoBa, mpoIeamero mociaenoBarelbHO
BCE KOMaHJHbIE JODKHOCTH BO BHYTPEHHUX BOHCKaX
(oT KOMaHIMpa B3BO/A 10 KOMaHAYIOIIETO) ¥ 3HAOIIIE-
ro JOCKOHaJIbHO paboTy apmeiickoro mraba, mpoIBu-
HYJIUCh Ha 3TOM ITyTH HaMHOTO JNANbIIe CBOMX Ipel-
mecTBeHHUKOB. O TakoM mTabe U TakoM CTaTyce ero
PYKOBOIHTEISI OCHOBHOM HJICOJIOT MTAOHOM CITYKOBI 1
nepBeiii HadanbHUK mTada MBJI CCCP C.M. Kpsinos
MOT TOJIBKO MEUTATh.

[IpakTHyeckn OAHOBpPEMEHHO C co3aaHueMm [naB-
Horo 1mtaba n3naercs npuka3z MBJI Poccun ot 14 Hos-
Ops 1995 . Ne 433 «O mepax 1o HOBbILIEHHIO ¢ dek-
TUBHOCTH YTIPABICHYECKON AEATSIHFHOCTH B OpraHax
BHYTpeHHHX nem» [20, c. 41-118].

[lomBepras KpUTHKE CTWIb M METOABI pabOTHI
MBI, I'VBJ, YBJ, YBAT kak He COOTBETCTBYIOIIHE
«...CKJIaJIBIBAOIICHCS KPUMUHOTEHHOH OOCTaHOBKE W
TpeOOBaHUSM, MPEIBSBIIEMBIM K OpraHaM BHYTPCH-
HUX JIC]T HA COBPEMEHHOM 3Tarle. . .», IPAKa3 MPU3bIBaI
paccMaTpuBaTh COBEPIICHCTBOBAHUE YIPABICHUYECKON
JESITeEHOCTH KaK BaKHEHWIIMH pe3epB NOBBIIICHUS
3¢ dexTuBHOCTH paboThl OPraHoOB BHYTpeHHUX e [20,
c. 41-42]. Bomuioch meneHanpaBieHHOE CHCTEMAaTH-
yeckoe 00yyeHHne pyKOBOISIIETO COCTaBa U COTPYAHH-
KOB INTA0OHBIX MOMpa3NeIeHui 3P PEeKTHBHBIM (hopMam
u Metofam ynpasienus [20, c. 45].

HopMmaTuBHBIN aKT [OETaNBbHO pPErIaMEHTHUPOBAN
OpraHM3alui0 TUIAHUPOBAHUS M CIY)XCOHBIX KOMaH-
IVPOBOK, TOPSAOK OCYIIECTBICHHS OCHOBHBIX Opra-
HU3ALMOHHBIX MeponpusiThil B cucteme MBJ[ Poccun
(3acemaHus KOJJIETHH, ONIEPATUBHOTO COBEIIAHMS, TIOJI-
BEJICHUE UTOTOB C PYKOBOJISIIMM COCTaBOM, BHIE3/IbI B
CITy’keOHBIE KOMaHJIUPOBKH, MPOQeCcCHOHAbHAS IO~
TOTOBKa COTPYAHHUKOB) [20, c. 46].

Crpemsich YHUPHIMPOBATH W NETAJbHO perva-
MEHTHPOBATh YIPaBICHUYECKYIO NESTENbHOCTh, HOBBIH
MpUKa3 BHOCWI W psia mpoTtuBopeunii. C omHOM cTO-
POHBI, TOAJEPKHUBAETCA KypC Ha JElEHTPaTu3aluio,
CaMOCTOSITEIEHOCTh HU30BBIX IOApPA3ACICHUM, ¢ APY-
roi — BBOIUTCS KECTKOE PErlaMEeHTUPOBAHUE NI TeIb-
HOCTH, HaBsI3BIBACTCSI M30BITOYHBIA JOKYMEHTOOOOPOT,

pykxoBonutens MBJI, I'VBJ, YBJl, YBIAT numaercs
BO3MOXXHOCTH CaMOCTOSITENILHO BBIOpATh NaXe ICHb
He/eTH A7l IPOBeIeHUs] TOTO0 MM MHOTO OpraHu3alu-
OHHOTO MeporpusTus. OIHAKO camblii OOJNBIION He-
TaTUBHBIA PE30HAHC BBI3BAJIO BO3POXKIEHHE CHUCTEMBI
JIUYHOTO TUIAHUPOBAaHUS pabOTHI OIEepaTHBHO-HAYAIIb-
CTBYIOIIETO COCTaBa, HEOOOCHOBAHHO TPOMO3JIKOE U C
TTOBCEAHEBHBIM KOHTPOJIEM 32 ero BeneHueM [20, c. 44].

B 1996 r. I'maBubpiM mTabom MBJI Poccun Obin
TTO/ITOTOBJIEH ENBIN Psii BAXKHBIX HOPMATHUBHBIX Tpa-
BOBBIX aKTOB, PENNIAMEHTHUPYIOIIMX BOIMPOCHl yIpaB-
JIEHUSI OpraHaM¥ BHYTPEHHUX €T U OMPEIEIISTIONINX
coziep>kaHue paboThl ITaOHBIX MOpPa3aesieHUH Ha pa3-
JUYHBIX YPOBHSIX.

[Mpukazom MBJI Poccuu ot 12 smBaps 1996 r.
Ne 20 pernameHTHpOBaHa PaboTa MO MOBBIMICHHIO 00-
€rOTOBHOCTH OPraHOB BHYTPEHHHUX el K NeHCTBHAM
MPH  YPE3BBIYAMHBIX OOCTOSTENHCTBAX, YTBEpPXKICHA
«MHCTpYyKIIUS 1O ONEpaTMBHOMY IUIAHUPOBAHUIOY.
OYHKIUN KOOPAWHAIIMU, METOJHYECKOro obecrieue-
HUS, IJITAHUPOBAHUS ¥ KOHTPOJIS 32 COCTOSHUEM T'OTOB-
HOCTH CHJI ¥ CPEJICTB BO3JIOKEHBI Ha MTaOHBIE TIO/Ipas3-
JIeTICHUSL.

OmHUM MX caMBIX BaKHBIX JOKYMEHTOB, pa3pa-
O0orannbix [maBHpiM mTabom MBJI Poccuu, crana
yTBepxknenHas npukazom MBJI Poccum ot 20 mapra
1996 . Ne 145 «Konuenuus pa3BUTHs OPraHOB BHY-
TPEHHUX N7 M BHYTpeHHuX BoWck MBJ] Poccum».
I'maBHolt nenbto pazputus cuctembl MBJl Poccuu
ObUTO 0003HAYCHO TpPHBEICHHE €€ B COCTOSHHE, I10-
3BOJISIIONIEE OOECIEUUTh HAAEKHYIO 3alUTy JIMYHO-
CTH, OOIIECTBA U TOCYIApPCTBa OT MPECTYIHBIX MOCsTa-
TenbeTB [23, ¢. 19].

Konmenuueit omnpeneneHo co3naHue MOTHOKPOB-
HBIX IITA0HBIX MOApa3AeNeHuH, JeficTBeHHAas CUCTEMa
pearnpoBaHus Ha Ype3BBIYAWHBIE CUTYAlNH, TIPEHYC-
MaTpuBamolas 00beIUHEHUE COOTBETCTBYIOLIUX CHJI
W CPEICTB B €IMHOM yIpaBJieHYeckoM Oyoke. Hame-
YEHO YKPENHUTh AEKYpPHble YaCTH KaK OpraHbl ornepa-
THBHOTO MEXOTPACJIEBOTO YIIPABICHUS, BXOISIINE B
CTPYKTYpy IUTaOHBIX MOIpa3AesieHni, 3HAYUTEIBHO
MOBBICHTB CTaTyC Ha4allbHUKOB IMITA00B BCEX YPOBHEH
[23, c. 20].

B paszButne nonoxenwnit Koumnenmuu 8 ampens
1996 t. 6611 m3nan [pukas Ne 180 «O mepax 1o cosep-
[ICHCTBOBAHUIO OpPTaHM3allid PabOThl MHUHHUCTEPCTB
BHYTPEHHUX JIeJI, [JIaBHBIX YIIpaBIeHUH (yIpaBiIeHUH)
BHYTpPEHHUX JieNl cyObekToB Poccuiickoit denepanum,
VYB/l Ha TpaHCHOPTE U PEKHUMHBIX OOBEKTax». IDTOT
HOPMAaTHUBHBIM aKT 3aBEPIINI HOPMAaTHBHOE PETYIUPO-
BaHUE JIEATENBHOCTH PECyONMKAaHCKUX U PErnOHalb-
HBIX OPTaHOB BHYTPEHHHX JIEJ, OMPEICIHI UX KOMITe-
TEHIUIO, YIOPAJOUYUII CTPYKTYPHOE U OpraHU3alMOH-
HO-IIITaTHOE MOCTpoeHue [24].
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B nensx coBepiieHCTBOBaHMS OPraHU3alHOHHOTO
obecrieueHrsl yIpaBIIeHYSCKUX PEIICHUI PYKOBOJCTBA
MB/I, YB/I, noBblllIeHUs] ypPOBHS MEKOTPACIEBOr0
VIPaBJICHUS CUJIAMH M CPEACTBAMHU OPTaHOB BHYTpPECH-
HUX Jen choyxObl opraHumsauuu ynpasienus MB/I,
I'YBA, YB/I, YBAT 6butn ipeoOpa3oBaHbl B IITAOBI.

KommereHuuss u CTpyKTypa CO3JaHHBIX IITAa00OB
ObUTH B 3HAYMTEIBHON MeEpe CHHXPOHH3MPOBAHBI CO
ctarycoM [maBHoro mra6a MBJI Poccuu.

B cocTaB mtaboB, TOMHUMO TPaJUIIMOHHBIX MOJPa3-
JIeJIEHUH, TOTIOTHUTENBHO BOILJIH MOIPAa3/IeIeHus CBS-
3W, CIICIITEXHUKN ¥ aBTOMATU3alluH (OBIBIIME TEXHUYC-
CKHE ToApa3eNieHusl), IO OpraHU3alMOHHO-IITATHOM
1 MOOWJIM3AIIMOHHOW paboTe, MpaBoOBOro 00eCricUeHHS
U MEXIyHapOAHOTO COTpyAHHYecTBa (OBIBLIME HOPH-
qudeckre 0ropo). B omeparnBHOE MOMYMHEHHWE IIITa-
O0am mepenaHbl WH(GOPMALMOHHBIE IIEHTPHI, HKCILTya-
TaI[MOHHO-TEXHUYECKHE IEHTPBI, MEXKPETHOHATIbHBIC
(TeppUTOpPHANIbHBIE) TIEHTPHI, LIEHTPHI U a0OHEHTCKHUE
MYHKTHI CIICIUATBHOM CBSI3H, a TAKXe MOpa3IeIIeHus,
o0ecrieynBaroIlIe yueT, XpaHeHUe U PEMOHT CPEACTB
CBSI3U, ONEPATUBHO-TEXHUYECKOW M IPYTOM ammapary-
phl [24, c. 14-15].

OmHOBpEeMEHHO OBLITH BBIBEJICHBI U3 COCTaBa MITa0-
HOTO TOApAa3AeNeHs] U MOMYYMIM CaMOCTOATENbHBIN
cTaryc OBIBIIUE TPECC-CIyXKObI, MpeoOpa3oBaHHBIC B
otaensl (OTAENEHUs, Tpynnsl) uHGopMau U oOIe-
CTBEHHBIX CBs3eH [24, ¢. 15].

B yTBepxkaeHHOM 3TUM ke Mpuka3zoM «THmoBoM
nonoxenun o mrade MBJI, I'YBJI, YB]/I cyonekToB
Poccuiickoit denepanuu, YBJl Ha TpaHcmopTe u pe-
JKUMHBIX 00BEKTaX» IITa0 MPU3HACTCSI OPraHOM yTIpaB-
JIeHHs, TPU3BAHHBIM KOOPAWHUPOBATH YCUIIUS TOApa3-
JICJICHUI anmapara MUHUCTEpCTBa BHYTPEHHHUX e,
rOppaillItHOPTaHOB B OCYIIECTBICHUU OOIIeCHUCTEM-
HBIX, MEXOTPACJICBBIX, PETHOHAILHBIX 3a/1ad OOPHOBI
C TPECTYIHOCTBIO, OXpaHbl OOLIECTBEHHOTO MOpPSAKA
1 0OIIecTBeHHOW 0e30MacHOCTH, COBEPIICHCTBOBATH
(hopMBI U MeTOBI YIPABICHUS HU30BBIMHU IOIpa3Je-
JICHHSIMH, TIOBCEMECTHO YKPEIUISATh UCTIOTHUTEILCKYEO
JucuuruiHy. C y4eToM 3HaYMMOCTH BO3JIOKEHHBIX Ha
mTadbl 3a1ad U 00beMa BBITOTHAEMONH WMHU PabOTHI
JIOJKHOCTh HadajdbHUKA ITAa0a COBMEIIECHA C JOJDK-
HOCTBIO 3aMECTUTENI MUHHUCTpA, HadanbHUKa ['YB/I,
VB, YBAT [24, c. 82]. Ha momkHOCTH Ha4YaJIbHU-
KOB IITA00B M MX 3aMECTHUTENICH JTOJDKHBI Ha3zHAYaTh-
CSl TOJNILKO MEPCHEKTUBHBIE PYKOBOAUTENN, UMEIOLINE
OIBIT YIPABICHYECKON JEATEIEHOCTH, B TIEPBYIO Oue-
penpb B IITAOHBIX MOAPA3ENICHUSIX OpPraHOB BHYTpPEH-
HUX JIe] ¥ BHYTPEHHUX BOMCK, CHOCOOHBIX YIPAaBIIAThH
KOMILJIEKCHBIMH CUJIaMU U cpeicTBamu [24, c. 17].

B 3TOM e Toy OBLITH MPUHATHI MEPHI TIO MPOIOJ-
JKEHHIO TMPOoLecca MHTErpaluy mTaboB roppainHop-
TaHOB B €IMHYIO BEPTUKAJb MTAOHOH CITYKOBI.

[Mpukazom MBJI Poccun or 30 mexabpst 1996 r.
Ne 695 B cocTaB mITa00B rOppall IMHOPTAHOB MTEePEIaHbI
TEXHUYECKUE OTeNbl (OTAENeHUs, TPYIIbl), BTOPHIE
CTIeIHaNbHBIC OTHENEHHS (TPYIIBI), a TaKKe OTHeIe-
Hus (TPYMIBI) MO TPaXKAaHCKOKH oO0opoHe. JJomKHOCTD
3aMecTUTeNsl HayaJlbHUKA YIIpaBJIeHUsI — HadaJlbHUKA
mraba BBOAUTCA B yNPaBIEHUSIX BHYTPEHHUX JIEN TO-
ponoB 0e3 paliOHHOTO JeNieHUs], pallOHOB, PaliOHOB B
roposax ¥ UHBIX aJJMUHUCTPATUBHO-TEPPUTOPHATIBHBIX
JeneHusXx. B ocranbHBIX roppaiiopraHax mnpenycmo-
TPEHO BBEJCHUE JOJDKHOCTH 3aMECTUTENsl HayalbHUKa
oT/eNa — HayaJdbHUKa mTada 0e3 yBennmdeHus Komde-
CTBa JIOJDKHOCTEH 3aMecTuTeNlell HadallbHUKa OTHena
BHYTpeHHUX jen [25, c. 133-134]. B nanpHeiimem, yxe
B (eBpase 1998 r., HOpPMATUBHO 3aKPEIUICHO BBEICHHUE
JOJDKHOCTH 3aMECTUTeNs HayaJbHUKA OTAeNa — Ha-
yaJlbHUKa Taba roppailinHoprana npu YUCIEHHOCTH
PSI0OBOTO M HAaUaJIbCTBYHOMIEro cocraBa 150 eguani u
6oxee [26, c. 110].

C 1996 r. Bonuta B MpakTUKy MOATOTOBKA [ TaBHEIM
mrabom MB/I Poccun nupeKkTuB MUHUCTpA, ONpeAess-
IOLIUX 33/1a41 OPraHOB BHYTPEHHHUX €]l U BHYTPEHHUX
BOICK Ha CIEIYIOLINHA TOI.

Hawugsicmieid Touko#l pa3BuTHs mTAa00B B CHCTEME
OpraHoB BHYTpeHHHUX nen Poccuiickoit ®eneparuu
MPUHATO CUMTaTh u3gaHue npukasa MBJI Poccum ot
12 despanst 1997 r. Ne 86, yrBepausiiero «Bpemennoe
HACTaBIICHHE IO CITY)K0Oe MTaboB OpraHOB BHYTPEHHUX
JeID».

HacraBnenne oxBaThIBajIoO BCe HAPABICHUS ITA0-
HOI paOOThl U 3HAYUTENHHO MOAHUMAJO CTATyC PYKO-
BOJHTEIIS IITA0HOTO mofpa3aeneHust. CoracHoO JaHHO-
My JOKYMEHTY 3aMECTUTENd MUHUCTPOB, HaUaJIbHUKOB
I'VBJ, YBH, YB/IT, roppaitnnHopraHoB — Hadallb-
HUKMA MTAa0OB MPU OCYIIECTBICHUU (DYHKIIMHA MEXO-
TPacIeBOTO YIpABIEHHS, BO3JIOKEHHBIX Ha INTaOHI,
CTAaHOBUJIMCH MPSIMBIMU Ha4aJbHUKAMU BCETO JINYHOTO
coctaBa. OHM UMM IPaBO MPH NPOBENEHUHU B XKU3Hb
pellleHUil Ha4yaJlbHUKOB COOTBETCTBYIOIIMX OPTraHOB
BHYTPEHHUX JI€J1 OTABaTh OT UX UMEHU PaCIIOPSKEHUS
Y YKa3aHHUS TIOAYMHEHHBIM C MOCIEAYOUNM JOKIAI0M
muHucTpy, HadansHuKy ['YBJI, YBJ/, YBIT, roppaii-
JUHOpraHa BHyTpeHHHX e [7].

B 1997 r. mo nHMIMaTHBE pyKOBOACTBA | MaBHOTO
mTaba u3marorcs npukazsl MBJ] Poccuu, ompenens-
IOIMe KPUTEPUH H3YyUEHHs OOIIECTBEHHOTO MHEHHUSI
0 JIeSITeTIbHOCTH OPraHOB BHYTPEHHUX 1€, periaMeH-
THUPYIOLIME BOIPOCHI HHCIIEKTUPOBAHUS OPraHOB U yu-
peXIeHUI BHYTPEHHUX JIEJ, YTBEPXKIAIOTCS MpaBuiia
MIOJrOTOBKY HOPMAaTHBHBIX IIPABOBBIX AKTOB.

3aKOHOMEPHBIM aKTOM MPU3HAHUS COCTOSTENBHO-
CTH ITAa0HBIX MOAPA3NEICHUN CTAll0 YCTAHOBJICHHUE
B ceHTs10pe 1998 r. matel co3gaHus OpraHU3alMOHHO-
HMHCIEKTOPCKUX allapaToB B OpraHax BHYTPEHHUX €T
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Poccuiickoii ®enepanuu — 7 oxts10pst 2018 r. [8]. Or-
HBIHE 3TOT JACHb €KETr0AHO OTMEYAeTCs B TOPXKECTBEH-
HOW 00CTaHOBKE C HArpa)KACHWEM OTIMYMBIIUXCS CO-
TPYIHUKOB ¥ paOOTHUKOB IMITA0OHBIX MTOPA3ICIICHUH.

OpHako, KaK 3TO HEPEeIKO MPOUCXOINIO B UICTOPUHU
OpPraHOB BHYTPEHHHUX J€J, yXOJ ¢ II0OCTa MHUHMCTpa
A.C. KynukxoBa 03HaMeHOBal coOOH M HEU30EKHBIC
U3MCHEHHS B OpPTaHU3aIM{ ACATEIBHOCTH IITa0HOM
ciyx0bl. [1o cyTH, 3T0 COOBITHE CTANO 3aKATOM SMOXH
I'maBHoro mraba MBJI Poccun.

[Ipuxazom MBI Poccuu ot 25 utons 1998 . Ne 383
['maBHBIN mTA0 OBLT IEpEeMMEHOBaH B [ TaBHOE OpraHu-
3allMOHHO-UHCTIEKTOpckoe ynpasienue (IONY) MB/]
Poccuu ¢ npsiMbIM OAYMHEHHEM €T0 HayaJIbHUKA Iep-
BOMY 3aMECTHUTENIO MUHUCTPA, & HE MUHUCTPY, KaK 3TO
obuto panpmie. lllTaTHas YUCIEHHOCTH IEHTPAIBEHOTO
mTabHOTO ammapara COKpaThjiach Mo4YTH B 2 pasa. B
ctpykrypy 'OMY Bomwmu: yrpaBieHHe OpraHH3aI-
OHHO-IITATHOTO MMPOEKTUPOBAHUSI U Pa3BUTHSI CUCTEMBI
MB/I Poccuu; opraHu3aliMOHHO-IIAHOBOE YIIpaBiie-
HUe; HMH(QOPMAIMOHHO-aHAINTHYECKOE YIpaBJICHUE;
WHCTICKITNS (Ha TIpaBaxX YIIPaBJICHUS); YIIPaBICHUE
JEXKYPHOH ciy>kObl (BKIIOUasl AEXKYpHYIO 4acTb MBJ]
Poccun); ynpapnenne 1o 4pe3BbIYaiiHBIM CHUTYAIHSIM;
oTJIeN KaipoB u pexkuma [27, ¢. 88-107].

K xonmy 1999 r. mponzonuio cokpamieHnue mraToB
mradoB MB/I, T'YB/I, YB/I, YB/T 3a cuet BhIBe/IcHUS
U3 UX CTPYKTYpPHI OJPA3EIIEHU, IPUCOEAUHEHHBIX K
mTabaM B COOTBETCTBHH ¢ TpukazoM MBJI Poccun ot
8 ampenst 1996 1. Ne 180.

g npeooeHrss HeTaTUBHBIX MOCIEACTBHNA Aes-
TenbHOCTH [MaBHOTO mTaba ObuT 3nan [Ipukaz MB/]
Poccun ot 6 gexadpst 1999 . Ne 994 «O6 ynopsiaoue-
HUU OTIENbHBIX HalpaBJIEHUH yIpaBieHUYECKOH nes-
tenbHOCTH B cucteMe MBJ[ Poccun». OH OTHOCTBIO
ormenun npuka3 MBJ] Poccun ot 14 HosiOpst 1995 1.
Ne 433, yrBepauB B HOBO# penakuuu « M HCTpyKLHUIO 00
OpraHu3alluy INIAHUPOBaHUA B cucTeMe MUHUCTEPCTBA
BHYTpeHHUX Jien Poccuiickoit denepannn», B KOTOpOH
y)K€ HE HallUIOCh MECTa JIMYHOMY IJIAHUPOBAHHUIO.
BrepBrie npo3Bydan 4eTKUIl MPU3BIB K COKPALLECHHUIO
BEJIOMCTBCHHON TIEPENICKH M JOKYMEHTOO00OpOTa, B
T.4. 32 CHET MIMPOKOTO UCIIOJIb30BaHHUSI MATHUTHBIX HO-
CHUTEJIEH, TOKaNbHBIX KOMIBIOTEPHBIX CUCTEM U BEJOM-
CTBEHHOI MarucTpaJbHOW CETH mepenayu TaHHbIX [27,
c. 26-59].

C »TOrO BpeMeHHU cucTeMa MTAa0HBIX Moapa3erie-
HUH OCTaBanach CTaOMIBHON Ha MPOTSHKEHUH CIEIYIO-
mero gecsaTuieTus. Bo MHOrom takoil mcxoxn ObLT 3a-
KOHOMEPHBIM.

[tabuble moapasaenenus cepeaunsl 1990-x rr.,
HaXOMsCh B aBaHTapje Iporecca peopMHUPOBAHNS, B
KpaTyailline CpoKu CO3/ald HOPMAaTHBHBIE MPABOBHIE
aKTHI, CIOCOOCTBOBABIIINE CTAHOBICHUIO OPTaHOB BHY-

TpeHHux nen Poccutickoit @enepanuu. Bo MHOrOM 311
JTOKyMEHTHI OBUTH HOBAaTOPCKMMH, OTBEYAIOIIUMH CO-
BPEMEHHBIM TPEeOOBaHUSM, UX OCHOBHBIC TOJOKEHHS
OCHOBBIBAJIUCH HA JOCTIDKCHUSX TEPETOBOM HAayIHOI
MbIcTH. B 3TOT ke mepuoa Oblia co3naHa HOPMATHUB-
HO-TIpaBOBas 0a3a, KOTopasi B HOCIEAYIOIINE TOIBI CTa-
Jla OCHOBOW Il OPTraHM3allUK YIPABICHUS OpraHaMU
BHYTPEHHHX JIeJI U NEATEIBHOCTH INTaOHBIX armapa-
TOB. B nanpHeiiemM oHa COBEpPIIEHCTBYETCS, COXpaHss
MIPUHIMITHATBHEIE OCHOBHI.

o 3ambiciy pedopMaTopoB MOBBILIEHHE POJIH PY-
KOBOJICTBA OPT@HOB BHYTPEHHUX JEJT JJOIDKHO COIIPOBO-
KIATHCSl PACIIMPEHHEM KOMIICTCHIIMU IITAOHBIX MOJI-
pasnesnieHui W MOBBIIICHUEM OPTaHW3AI[MOHHO-TIPABO-
BOTO CTaTyca Ux pykoBoxuTenei. Tenepp mtad He mpo-
CTO TOJIOBHASI CITy)k0a B 00NacTH aHaJIM3a, MIaHUPOBa-
HUS U KOHTPOJIA, a MOJTHOLUEHHBIN opraH oduiecucreM-
HOTO YIIPaBJICHUS, KOOPAWHATOP AEATEIBHOCTH BCEX
noapasaeneHuil. J{is peanuzanuu CBOMX MOJHOMOYHH
mTad BIIEPBHIC W MOBCEMECTHO MOIYYaeT IIABHOE — 32
JOJDKHOCTBIO HaYadbHUKA IITaba 3aKPEIUIsIeTCs CTaTyC
3aMECTHTENs] HavYalbHUKA OpraHa BHYTPEHHHX nenl. B
ueHTpaibHoM anmapare MBJl Poccun atot craryc Oy-
net yrpadeH B 1998 1., Ha pernoHabHOM, TOPOJCKOM U
pailoHHOM YPOBHSX OH coxpaHuTcs 1o 2011 .

VcToprueckuil OIMBIT HATIISIAHO CBUIIETEIBCTBYET,
YTO CUJIbHBIE IITaOHBIE MOApa3eNeHUs] HeOOXOAUMBI
B 30Xy KOPEHHBIX IMpeoOpa3oBaHU, MacCIITAOHOTO
pedopMHUpOBaHUs OPraHOB BHYTPEHHUX Jies. B pexu-
M€ CTa0MIILHOTO (DYHKIIMOHUPOBAHHS CUCTEMBI 00BbeM
HOBAaTOPCKOH NeATeNbHOCTH MITa0OB CHUXKAETCS, BbI-
CBOOOKIAFOMIASICS SHEPTHSI YXOAUT B chepbl KOHTPOJIS,
yHA(DUKAIUY U PErIaMEHTAIMU YIIPABICHYSCKON Jies-
TEJNFHOCTH, OTCIONA TPOMCXOIUT HEOIPaBIaHHOE yBe-
JUYEHUE TOKYMEHTO000poTa, (hopMaIn3M.

Wmes mmpoxue TOIHOMOYHS, IITa0bl BOIBHO WM
HEBOJILHO CTPEMSATCS K JOMHUHHPOBAHUIO, aKTHBHOMY
BMEIIATENILCTBY B IESTEIHHOCTE OCHOBHBIX JIMHEHHBIX
MoJpa3eNieHui, TyOIUpOBaHUIO UX YIPABICHUYECKUX
¢yHknui. Be€ 3TO BBI3BIBACT OTTOPIKEHHE U CIIpaBE/I-
JIUBOE HEJOBOJBCTBO. [IpH OTCYTCTBHHM HEOOXOOMMOMN
MOAZIEPKKH CO CTOPOHBI PYyKOBOACTBA MUHHCTEpCTBA
mTabbl HAYMHAIOT TEPSATh CBOM IMO3MIIMHU, MX CTaTyC
CHIDKAETCSI, YTO B OUEpENHOM pa3 mpouzonuio B 1998-
1999 rr. 1 npogomxmiocsk B 2011 1.

Tem He MeHee BaKHO MOAYCPKHYTH, YTO CETOIHS
HE TOJBepraercs COMHEHHWIO caM (hakT CyLIeCTBOBa-
HUSI DITa0HBIX anmaparoB. B yCIOBHAX IOCTOSHHOTO
yBeNWYeHUs oObeMa HH(pOpMAlNY, YCIOKHEHHs CH-
CTEMBl YIpABICHHUS OpraHaMH BHYTPEHHHX JEJl OHH
MO-TIPEKHEMY SABJSIOTCS €€ IEHTPAIbHBIM 3BEHOM,
peanuzyst OOBIIOH 00beM yIpaBlieHYeCKUX (DYHKIINH,
3aKpEIUICHHBIX B JICWCTBYIONIMX HOPMATHUBHBIX IIPaBO-
BBIX aKTax.
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K BOMPOCY O NPONMATAHAE B XX - HAYA/IE XXI BEKA B POCCHUUA

(MCTOPUKO-NTPABOBOI AHA/IN3)

B cmamve packpwisaemcs nonsimue nponazanobsi, HPOGOOUMCS. COOMHOWEHUE MEPMUHO8 «aA2UmMa-
YUy U «NPONAzanoay, 8bIOEIAIOMCs CXOOHbLe U OMaudumensHule vepmol. Paccmampusaemcs nposedenue
nPONAzaHOUCHCKOL OesIMeNbHOCHU HA pA3IUdHbIX dmanax paseumus Poccuiickozo eocydapcmea: nepuoo
Benukoii Omeuecmeennotil 6otiHbl, NOCMBOEHHYII NEPUOD, NEPeCMPOUKA U COBPEMEHHbIIL IMAn, a Maxice
PONb NPABOOXPAHUMENLHBIX OP2AHOE (8 YACMHOCIU, MUTUYUU U NOTUYUL) NPU OCYUeCMBTIeHUU NPABOBO

NPONa2aHobl.

Kniouesvie crnosa: nponazanoa, npagosas nponazania, azumayus, opeamusbl GHYMPEeHHUX 0el, Noau-

Yust, MUTUYUSL, RPOKYPAmypa.

O.D. Ovchinnikova, PhD. (Candidate of Juridical Sciences)
Barnaul Law Institute of the Ministry of Internal Affairs of Russia

E-mail: olesya901@mail.ru

ON THE ISSUE OF PROPAGANDA IN THE XX - BEGINNING
OF THE XXI CENTURY IN RUSSIA (HISTORICAL AND LEGAL ANALYSIS)

In the article reveals the concept of propaganda, distinguishes the relation between the terms

«agitationy and «propaganday, singles out similar and distinctive features. The propaganda activity at
various stages of the development of the Russian state is considered: the period of the Great Patriotic War,
the postwar period, the restructuring and the present stage, as well as the role of law enforcement agencies

(in particular the militia and police) in the implementation of legal propaganda.
Key words: propaganda, legal propaganda, agitation, law-enforcement bodies, police, prosecutor’s

office.

DTUMOJIOTHS TEPMUHA IIPOTAraH/ay MPOUCXOIUT
OT JIATUHCKOTO CJIOBA «propagare» — paccakxuBaTb, 3a-
CaXHMBaTh, TIEPBOHAYATILHO YIOTPEOISBIIETOCS JIUIIb
B c(epe eCTeCTBO3HAHHS W UCIIONH30BABIIETOCS IIPH-
MEHHUTEIHHO K Pa3MHOXKCHHIO KUBOTHBIX U PACTCHHI.

MaccoBoe UCII0JIb30BaHKE IPOTIaran/ibl Kak TEXHO-
JIOTHH JTOHECEHHUSI JI0 HACEJICHUS HY>KHOW HHPOPMAaITUu
Hauajiock B roapl IlepBoit MupoBoii BoiiHbl. CBsA3aHO
9T0 OBUIO ¢ BO3HHKIIEH OCTPOH HEOOXOIMMOCTHIO B
HaJa)KMBaHUM B3aUMOZICWCTBUSA MEXAY MpaBsLeii au-
TOM B JIMIIE TOCYJapCTBEHHOM BJACTH M HACEJIEHHUEM
(oOmecTBOM) B LIETSAX MOAHATHS OOEBOTO M MOPAJIBHO-
TO JyXa HE TOJHKO BOIOIOIIEH YaCTH HAaceJeHus, HO U
MUPHOTO HaceneHus. g 3Toro Mcmosb30BajiuCh BCE

BO3MOJKHBIE JUI TOTO BPEMEHH METOZBI, B YaCTHOCTH
ohopMIIeHHE TUIAKaTOB, paJHONEpeNadr, 3aMETKH C
¢oTorpadusMu WM PUCYHKAMHU B IEPHOIUUCCKHUX U3-
JTaHUAX. OTO OBIIO BBI3BAHO HEOOXOIMMOCTBIO KOHCO-
JUTUPOBATh PAa300IIEHHBIE CJIOM HACETICHUS, HHTEPECHI
KOTOPBIX HE COBIAJald C MHTEpECaMH TOCYIapcTBa,
TEM caMbIM MOOWJIN30BaTh OOJbIIEe YUCIO IPaKIaH.
CrenoBarensHo, B Hadyane XX B. OCHOBHBIMHU CyObeK-
TaMH peaju3alydd NPONaraHIUCTCKON JesTeIbHOCTH
BBICTYTIAJIN CPE/ICTBA MacCOBOH MH(OpMaIyu (Iepruo-
JYecKas 1ieyarb, pajmo).

OueHp 4acTo BMECTE C TEPMHHOM «IIPOTIaraH/a»
B Ka4eCTBE CHHOHUMA YIOTpEONIseTCS MOHATHE «aru-
tanusy. Ciaeayer OTMETHTh, YTO JIaHHBIE TEPMUHBI He
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SIBJITFOTCS MACHTHYHBIMU. Tak, B bonbInoi coBeTckoit
SHIMKJIONEIUH O]l aruTalueil MOHUMAaEeTCsl «pacipo-
CTpaHeHHe KaKOW-JIN0O MJIeU UM JIO3yHTa, OOy X 1at0-
IIET0 Macchl K aKTUBHOMY jeicTBHUIO» [1]. AHanoruu-
HOE OTIpeNIeIICHNE TaHHOTO TEPMHHA MBI MOYKEM BCTpe-
TUTh B CJIOBape MHOCTPaHHBIX cioB [12, c. 478].

B.T. Tomun B pabote «Vcmomp3oBaHME CpENCTB
MaccoBoil nH(opMalu B 00pb0e ¢ MPECTYMHOCTHION
OTMEYaeT, 4YTO MpoMaraHaa — 3TO MPaBOBOE BOCITHUTA-
HUE HaceJIeHMs, a aruTalus — noOyxaeHue HaceaeHHs
K OKa3aHWI0 KOHKPETHBIX NEHCTBWH, HAIpHUMEp IIOo-
MOIIb MMOJUIUH B PACKPBITHH WM pacclieIOBaHUU Tpe-
crymnenus [10, c. 27-28].

[IpoBenst aHanu3 JaHHBIX OMNpEAETICHUH, MOMXHO
ceNaTh BBIBOJ, YTO OHU UMEIOT KaK OOIIHe, TaK U OT-
IU4YuTeNbHbIe YyepThl. K cXOMHBIM YepTaM MOXKHO OT-
HECTH: 3aKJIIOYAIOTCSl B PACIPOCTPAHEHUH OTIpPEIeIIeH-
HBIX HUJEH, B3VISI0B; OCYLIECTBIISIOTCS OAMHAKOBBIMU
MeTonamMu, myTéM Oecen, TOKIAJ0B, BHICTYIJICHHN B
CMMU, wcnonp30BaHUS IUIAKATOB, KapUKaTyp; OOBEK-
TOM BO3JICHCTBHS BBICTYNAaeT Bce OOMIECTBO WIIM OT-
JIeJIbHBIE CIIOM HaceNeHHs. EMUHCTBEHHBIM OTIUYHEM,
Ha Hall B3NS, SIBJISIETCS TO, YTO aruTanus Ooiee Ha-
LieJIeHa Ha KOHEYHBIH pe3ylbTar, T.e. MPeIMEeTOM aru-
Talu SBISIETCSI COBEPIICHUE KOHKPETHOTO JICHCTBUS
(ronocyiiTe 3a KOHKPETHOrO JemyTara), O 4YeM M yKa-
3aHO B psje onpenenennid. CienoBaTeNnbHO, aruTanus
W TpolaraHjia COBMaJaroT Mo cyObekTy (azpecary) u
00BEKTY BO3JICHCTBUS, a TAKXKE METO/IaM BO3JICHCTBHS.

«[Ipomaranga» M «arutauus» OueHb ONU3KHE IO
CBOEMY CMBICITY TEPMHHBI, OJJHAKO HUJCHTUYHBIMH HX
Ha3BaTh HENb3S B CHJIY OTHENbHBIX pasiauuuil. Tak,
MOJ] aruTanuedl B MPSMOM CMBICIIE CIIOBa TOHUMAETCS
pacrnpocTpaHeHue HJeH, JIO3YHIOB € LIeNbI0 OKaszaTh
BO3/IEHCTBUE HAa CO3HAHUE M OCYILECTBIEHUE BO3/EH-
CTBUS Ha HACTPOEHHUE HACEJIEHUS, U JIUIb B MEPEHOC-
HOM CMBICJIE€ 3TO JIESITEIBbHOCTD, MPECIeayIomas 1eilb
HE TOJBKO YOEIUTh, HO U CKJIOHUTH K OINpeeIEHHOMY
JIEHCTBUIO.

HeObiBanoro pacupera mnpomaraHaa AOCTUIVIA B
COBETCKOE BpEeMsI M CTPOWJIACh OHA Ha KOMMYHHCTH-
yeckux Havyajax. MOXXHO C YBEpEHHOCThIO TOBOPUTH,
YTO TMpOIaraHja crajga CaMOCTOSATENBHOW cdepoit
OOIIIECTBEHHOW JXU3HHU, OTBeyasl 3a BO3JIOKEHHbIE Ha
Hee (QYHKIMH 10 BHEAPCHHIO KOMMYHHUCTHYECKHX
(6onpiIeBUCTCKUX) MBbICHIEH B Macchl. [lepBoHayanbHO
OCHOBHasI POJIb B 3TOM TIpolecce MpUHAAeKana mpe-
BoauTento nposierapuara B.W. Jlennny. Onnum u3 nep-
BBIX JIOKYyMEHTOB, IPUHSTHIX COBETCKOW BJIACTHIO, CTAI
nekper «O neuatn». Ero cynHocTs cBoIMiIach K moi-
HOW JINKBUJIAIIUY CTAPOU CUCTEMBI ITedaT U popMupo-
BAaHUIO KayeCTBEHHO HOBOW CHCTEMBI, KOTOpas craja
IPEeACTAaBIATh cO00H YacTh MapTHHHO-TOCYIAPCTBEH-
HOW MAIlMHBI, HAleICHHOH Ha TMOJIHOE€ H3MEHEHHE

co3HaHus joned. To ecTs mIaBHOE NpenHa3HAuUEHUE
IpoIMarax{jbl B COBETCKOE BPeMs CBOAMIOCH K BO3ZEH-
CTBHIO Ha CO3HAHNE COBETCKUX IPaXXJIaH U peaTH3aui
MMH OCHOBHBIX 3a/1a4, KOTOPbIE MapTHUA CTAaBUIIA MEpe]]
HuMu. Tak, moMmumo [T1aBHOTO ympaBieHUs Mo Aenam
nuTeparypsl ¥ uzgarensets (I 1aBnura) u opraHoB LEH-
3ypHl, OBUTH CO3JaHbI KOMHCCApUATHl aTUTAINH, IPOTIa-
ra’jpl ¥ nevaru. IMEHHO ¢ UX MOoAa4YM NpOU3BeNEHUs
XyJIOKECTBEHHOM JTUTEPATypPhl TOJDKHBI OBUIN B 00513a-
TEJIbHOM MOPSJIKE OTPakaTh MPOUCXOSAIINE B CTPaHE
MOJUTHYECKUE COOBITUS (M3aBAIOCH OTPOMHOE KOJIHU-
YeCTBO OPOLIIOP arMTallMOHHO-ITPONAaraHANCTCKON Ha-
MPaBICHHOCTH 115 paboumXx, KpecThsH U connar). [Ipo-
Marasijia MHbIX yCTOEB JKM3HHU IpecienoBajach 1o 3a-
KOHY, B YaCTHOCTHU B YrosioBHOM kozekce CCCP 1926 1.
B CT. 58! «KOHTPPEBOMIOIMOHHAS aruTalys U Ipoma-
TaHIa» YCTaHABINBAJIACH YTOJIOBHASI OTBETCTBEHHOCTD
3a «IIpoMara’y WM aruTaluio, CoIEpKallyto MPU3bIB
K CBEpP)KEHHIO, TIOAPHIBY WM ociabnernio CoBETCKOi
BJIACTH WJIM K COBEPLICHHIO OTIENbHBIX KOHTPPEBOJIIO-
[MOHHBIX TpeCTyIUIeHu# (cT. 522-589 nacrosmiero Ko-
JieKca), a paBHO paclpoCTPaHEHUE, WK U3TOTOBICHHUE,
WM XpaHEHUE JIUTEPATYPbl TOTO XKe coaepxKaHus» [4].

Heonenumoe 3HaueHue npomarasjaa mpuodpena B
nepuox Bropoit muposoit BoiiHe!l. Ee nenpo 0pun Mo-
OMIM3aIysl BCEro HaceNeHHs Ui MPOTUBOACHCTBUS U
00pBOBI C BparoM, a TaKKe TPaMOTHOE MPOTHBOCTOSI-
HUE aHAJIOTUYHOW JesITeIbHOCTH Bpara Ha OKKYIIUPO-
BaHHBIX TeppUTOpHsIX. Kpome Toro, Heo6xoaumMo ObLTO
BCAYECKU CTUMYJIUPOBATh MATPUOTU3M CPEIU apTH3aH
U JINI, HAXOMSIIUXCS B ThUTY. Opranusariieii mpormara-
JIbl 3aHUMAJIOCh YIpaBJeHHE Mponaraiibl U aruTaun
LK BKII(6), otnenenue mo paboTe ¢ BOWCKaMHU MpoO-
tuBHuKa PKKA, a taxoke CoBuH(popMOIOpO, cTaBIiee
OTBETCTBCHHBIM 32 MPONAraHIy B CPEICTBAX MacCOBOIl
HH(pOpMaIHH.

Crnenyer ykasarb, 9YTO B JaHHBI MOMEHT IIpOIia-
raHaa Mmoajiekana TpaHcHopMalue U, KpOME MOIUTHU-
YEeCKOW HANpaBIEHHOCTH, OHA MpHOOpesia BOCHHYIO H
HNaTpUOTUYECKYH0 OKpacKy. Tak, MOMHMO BOEHHO-IO-
JUTUYECKOH Ipomarafsl, Obljla co31aHa U JINTEPaTyp-
Hasi, B KOTOPYIO CIIeLIMaJIbHO AJIsl BEACHUS TpOonaraHibl
1 OCBEIIEHHs 00EBOH KHM3HU COBETCKHX COJIIAT BKITIO-
YaJIUCh U3BECTHBIE JIEATENHU JIUTEPaTyphl.

K pabore mo mpaBoBoOif mporaraHzue B COBETCKOE
BpeMsl, IOMUMO MWJIMIIUH, aKTUBHO NPHUBJIEKAIUCH CO-
TPYIHUKH TPOKYpaTyphl, aJBOKaThl, HAPOJHBIE JAPY-
KUHHUKH, TApTHIHbIE s4eiiku (komcomon). B BoeHHoe
BpEeMsI COBETCKasl arUTaIllMOHHAs MaIllMHa pa3BepHya
Mponara’AMCTCKyI0 padoTy mox jozyHramu: «Bce mis
¢ponTa, Bce s mobensI!», «A THI 3amucaicst 1oopo-
BoJbLieM?». B 00s13aHHOCTU COTPYIHHUKOB MPaBOOXpa-
HUTEJIBHBIX OPTaHOB BXOAWIO Pa3bsCHEHHE BaKHOCTH
60pBOBI He TOJBKO ¢ (armmcTckol ['epmanueit, HO U ¢
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BPKECKUMHU IIMTUOHAMH, CIIEKYISTHTaMH, YTOJOBHBIMH
MIPECTYHUKAMHU.

B nocneBoenHbIil epuon pabota mo mpormaraHie
MIPOHM3EIBaNIa a0COTIOTHO BCE CQephl >KU3HEICSTENb-
HocTH. Tak, HapoJHOE XO3SIIICTBO OXBaTHIBAJIO IPO-
MaraHjy JIOCTIKEHMH HayKH, MepeloBOro OIbITa M
TEXHUKH, B cepe 31paBOOXPaHEHUSI — IMPOTHBOAIIKO-
roJIbHAs, CAHUTAPHO-IIPOCBETUTENBCKAs IpoIarasja
U IpoTaraxja 370poBoro odpasa >xu3Hu u ap. Ocobast
poJb yaenagach MpaBoOBOM MponaraHae IOpUINYecKUX
3ganuii B CCCP, koropas IpoBOAMUIACE HA BBICOKOM
METOAMYECKOM YPOBHE.

Crnemyer OTMETUTH, YTO, IOMUMO BEIOMCTBEHHBIX
AKTOB, PEMIAMEHTHPYIOIIUX BOMPOCH! MPaBOBOM Mpo-
narasjipl, NPUHUMAJINCh W MEKBEIOMCTBEHHBIC JO-
kyMeHTHI. Tak, 14.09.1969 Obl1 NPUHAT COBMECTHBIN
npuka3 MBJI CCCP u Komurera no TeneBUICHUIO
u paanoBemanuio npu Cosere Mwunuctpos CCCP
Ne 452/382 «O6 ycuneHHM MHpoIaraHabl CpeiCTBAMU
paavo U TENeBUACHUS NEATEIbHOCTH OPraHOB BHY-
TPEHHHX /e U PabOTHI OOIECTBEHHOCTH 110 YKpeILIe-
HUIO COIMAUCTHYecKoro opsiakay [ 11]. UmenHo aTOT
JOKYMEHT JIOJITO€ BpeMsl JIeXkall B OCHOBE B3aMMOICH-
ctBus Munuiy 1 CMU, 9To cTano oTmpaBHOM TOUKOM
JUI CO3JIaHMS B OTZEJIaX BHYTPCHHUX JIeJI MOApaszie-
JICHUH, OTBEUYAIOIINX 3a CBS3b C OOIIECTBEHHOCTHIO U
(hopmMupoBaHUe B 00IIECTBE TOIOKUTEILHOTO UMHJIKA
corpynanka OB/I.

C yBEpeHHOCTBIO MOXKHO YTBEpXAaTb, YTO IPO-
maragga B CCCP 6bu1a OgHUM M3 BaXKHBIX 3JIEMEHTOB,
0e3 KOTOpPOro ToCyAapcTBO HE MOIVIO CYIECTBOBATH.
YenemHocTs 3TOM Nponaradibl 3akiodaiach B ONOpe
Ha KOMMYHHCTHUYECKYIO HACOJOTHUIO, KOTOpasi BBHICTY-
mama 0a3ucoM Ui TPOIMAraHANCTCKOH aKTHBHOCTH.
[Ipomaranga oxBaTeiBaja aOCONIOTHO BCe C(EphI JKU3-
HeIesITeTbHOCTH 00IIecTBa U JEMOHCTPUPOBaa IPKUi
IpUMep CpallBaHUs HACOJOTMYECKOM U IOJIUTHYE-
CKOM COCTaBIISIIOILUX.

B xonne 80 — Hauane 90-x IT. IPOLLIOTO CTONETUS
paccmarpuBaeMasi 1eATeJIbHOCTh [TOCTETIEHHO CBENach
HPAaKTHUYECKH K HYIIIO, YTO CTAJIO PEe3yJIbTaTOM paciaja
CCCP, pa3BeHuanusi Ky/ibTa MpaBsIieid KOMMYHHUCTH-
yecKkol mapTuu M (GopMHpoBaHHS HOBOM Poccum, xak
CIIE/ICTBHE, TPaHC(POPMAINK MOIUTHYECKOTO U TOCY-
JapCTBEHHOTO CTPosi. MOXKHO CMeNo yTBEpXkAaTh, YTO
B IIEpUOJ] TOCTPOEHUSI HOBOIO TOCYJapCTBa COBETCKas
IpoTaraHia Morepsiia BCAKUN CMBICH, YeM U BBI3BaH
BaKyyM, BO3HUKIIMH B 3T0 Bpemsa. C 0JHOH CTOPOHBI,
COBETCKas MpoIaraHja paccMaTrpHBajach Kak Iepe-
JKUTOK COBETCKOI'0 MPOLLIOro, ¢ APYroil — 3T0 Bpems,
KOTJIa ellle Ha 3aMEHy el ¢ 3alaJHbIX CTPaH He MPHUIIe
HU IHMap, HU peKJIaMHble TeXHOJIIOruu. B aTtom cimyuae
IpaBoOBas MpoIaraHjaa crajga opyxueM B (pOpMHUpOBa-
HUU INIPaBOBOM aHTUKYIBTYpbl. beckoHeuHass neMOH-

CTpalMsi KpUMUHAJIBHBIX HOBOCTEH CTajla IMPUYHMHOU
(dopMHUpPOBaHUS y TpaXkIaH OCO3HAHHS TOTO, YTO OHH
XHBYT B OOIECTBE, HACKBO3b MPOHU3AHHOM IIPECTYII-
HBIMU CBA3SIMH, a HAapyLIEHHE HOPM 3aKOHA SBIAETCS
€CTECTBEHHBIM COCTOSIHHEM, INPU KOTOPOM HapylIu-
TeJb elle U )KUBET B IOCTATKe.

HecMoTps Ha akTHBHYIO IIpOIIAaraHiy B CPEICTBAX
MaccoBoil HH(popMaui HAPKOTHKOB, POMAHTHKH KPU-
MHUHAJIBHOTO MHpPA, (PUHAHCOBBIX NuUpamujI, Oe3Ha-
Ka3aHHOCTH MPECTYIIHUKOB U KOPPYMIIMPOBaHHOCTH
COTPYIHHKOB MMWIHINH, OOS3aHHOCTH IO IPAaBOBOIi
mpormaranae Oblla BO3JIOXKCHA HA TUICYH OTHEIBHBIX
[IPaBOOXPaHUTENbHBIX OpraHoB. ITpuuem ecnu B Ilpu-
kaze Ne 69 or 29 centsaops 1987 1. «O mepax mo xo-
PEHHOH NEPECTPONKE U AaJbHEUIIEMY COBEPIIEHCTBO-
BaHUIO y4acTHs OPraHOB IPOKYpaTyphl B MpOIaraHie
COBETCKHX 3aKOHOB» [3, . 71] cOTpyaHHKHU IIPOKYpaTy-
pBI ObUIM 0053aHBI IPOBOAUTH MIPABOBYIO MIpONAraHay
B paMKax CBOEI0 HAIPaBJIECHUS JEATEIbHOCTU B LEIX
00pbOBI C TPaBOHAPYIICHUSAMH, TO B 3akoHe PD ot
18.04.1991 Ne 1026-1 «O munuum» [5] Takoit 00s3aH-
HOCTH He OBLIO.

AHanu3 HOpMaTHBHO-TIpaBOBOM 0a3el Poccum Ha
COBPEMEHHOM JTale IMO3BONWI CHOPMYITHPOBATH BHI-
BOJI, UTO TEPMHH «IIPOINAaraHja» UCIOJIb3yeTCs 3aKOHO-
JaTeneM T0CTaTOYHO YacTo M B CAaMbIX Pa3IMIHBIX ce-
pax xu3HenesTenbHoCTH, Hanpumep cT. 6.21 Kogekca
00 aJIMUHUCTPATUBHBIX MpaBoHapylieHusx PO «Ilpo-
raraijia HeTPaJAULMOHHBIX CEKCyaJIbHBIX OTHOILIEHUH
Cpead HEeCOBEpLIEHHONETHUX», cT. 21 «IIponaranza
3HAHUH B 00JIACTU 3AIIUTHI HACEJICHUS U TEPPUTOPUil
OT Ype3BBIYANHBIX cuTyanuin» denepanbHOro 3aKo-
Ha oT 21.12.1994 Ne 68-®3 (pen. ot 23.06.2016) «O
3alUTe HaceleHUs] U TePPUTOPHM OT 4pe3BbIYANHBIX
CUTyallull MPUPOAHOTO M TEXHOTEHHOIO XapakTepay,
cT. 14 «3amuTa pebeHka oT HHOOpPMAIIMH, MpoTaraH-
Jbl ¥ arUTaliy, HAHOCSAIIMUX BPEX €T0 340POBbIO, HPaB-
CTBEHHOMY U JYXOBHOMY pa3BuUTHIO» DenepanbHOro
3akoHa OT 24.07.1998 Ne 124-@3 (pen. ot 28.12.2016)
«O0 OCHOBHBIX TapaHTHAX NpaB pebeHka B Poccuiickoi
®enepanumn», cT. 6 «IIpomarania ToHOPCTBA KPOBH U
ee komroHeHTOB» DenepanpHoro 3akoHa oT 20.07.2012
Ne 125-@3 (pen. ot 23.05.2016, ¢ u3m. ot 19.12.2016)
«O 1IOHOPCTBE KPOBU U €€ KOMIIOHEHTOB» U T.A. OHaKo
Ha CErOJHAIIHUN JEHb OTCYTCTBYET 3aKpEIUICHUE 3Ha-
YeHMs JaHHOTO TePMUHA Ha 3aKOHOJATEeJIbHOM YPOBHE,
YTO MO3BOJISIET CyOBEKTaM €ro MPUMEHEHHS TOJIKOBAThH
JaHHOE MOHATHE M0-Pa3HOMY.

B nacrosmee Bpemst (GyHKIUS 110 IIPOMAraHie Bo3-
JIOXKEHa NMPaKTUYECKU Ha BCE IPaBOOXPaHUTENbHBIE Op-
rasbl. Tak, B 4aCTHOCTH, COTPYAHUKH YTOJIOBHO-HUCIION-
HUTENBHOW CUCTEMBI, OCYILECTBIISAsS BOCHUTATENBHYIO
paboTy ¢ OCyXIEeHHBIMH, 0cO00€ BHUMAHHE YIEINSIOT
[IPaBOBOM MpoMnarasjie, B X01€ KOTOPOH OCyILECTBIIAET-
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sl IPUBUTHE YBAKEHUS K HOPMaM MpaBa U K HE0O0Xo1u-
MOCTH UX COOIIONCHNS, TEM CaMBIM BO3ICHUCTBYS Ha CO-
3HaHHE U (OPMUPOBAHUE IIPABOBOI KynbTypHl. JlaHHas
IeSITeNFHOCTh pean3yercs B GopMax KOHCYIBTAIHH,
YTOJIKOB MTPaBOBBIX 3HAHUH, JEKIUH, TPUEMOB I10 JTHY-
HBIM BONPOCAaM COTPYAHHMKAMHU MPaBOOXPAHUTEIBHBIX
OPTaHOB, NPOUCXOAUT (POPMUPOBAHUE MPABOBOTO CO-
3HaHUs1. HeoOXommMo yka3ark, YTO KaueCTBO IIPABOBOI
IpoTaraHabl HEMOCPEACTBEHHO 3aBUCHUT OT CYOBEKTa,
€€ OCYILLIECTBIIAIOLIET0: YeM BBIIIE €r0 HHTEIIEKTyalb-
HBIIl YpPOBECHb, OOJIBINIE OIBIT IOPUAMYECKOH PabOTHI,
TeM OOJIbIIe MTAaHCOB, YTO MPOIAaraHaa JOCTHTHET CBO-
et menu. He crout 3a0bIBaTh 0 pa3iiuyHbIX CIOCO0AX H
MeToIax MpaBOBOW MpOIaraHabl, YeM OHHU OyayT pas-
HooOpasHee, TeM d(h(heKkTuBHEE.

Eme omauM cyOBEKTOM BO3ICHCTBHSI IPOTIATaH bl
IPABOBBIX 3HAHWN HAa COBPEMEHHOM JTalle¢ BBICTYIIA-
eT MpoKyparypa. B oTinune OT COBETCKOro Nepuona,
KOTZIa B IIPOKYpaTypax CTPaHbl U peciyOIuK (QyHKIH-
OHMPOBAJM OTHENbI MPaBOBON MpomaraHabl U CHCTe-
MaTu3anuu 3akoHogarenscTBa U 3akoH CCCP «O npo-
kyparype CCCP» [6] 3akperuisn Takyo 00sS3aHHOCTD,
OpSIMOTO yKa3aHUS HAa HEOOXOOUMOCTH IIPOBEACHHS
MMH JIeATENIbHOCTH O MpoINaraHjie NpaBOBbIX 3HaHUI
B OTCYCCTBCHHOM 3aKOHOJATENbCTBE HA COBPEMEHHOM
ararne He conepxutcs. OnHako B npukase ['enepanabHO-
ro npokypopa P® ot 10 centsadps 2008 . Ne 182 «O6
OpraHm3anuy padoTHl MO B3aMMOICHCTBHIO C oOrIe-
CTBEHHOCTBIO, Pa3bsCHCHUIO 3aKOHOATEIbCTBA U IIpa-
BOBOMY IIPOCBELICHUIO» 3aKPEIJIEHO, YTO HEOOXOIUMO
«codeTaTh MpOMaraHay IMpaBa ¢ ACATEIBHOCTBIO IO
HaJ30py 3a UCIOJIHEHHEM 3aKOHOB, OCHOBBIBATH IPO-
Haragjy Ha CUCTEMHOM, INIyOOKOM aHaJIi3e 3aKOHOAa-
TENbCTBA U MPAKTUKE €0 MPUMEHEHHs], BHEAPATh HO-
BBbIC OpraHM3aIlOHHbIC ()OPMBI, B TOM UYHCIIC UCIIOJb-
3ys COBpEMCHHBIC HHPOPMAIMOHHBIE TEXHOIOTHID) [ 7].

TeM caMBIM MOXXHO yTBEpXJIaTh, UYTO OTAEIBHOE
HaIpaBJICHUE ICATSIFHOCTH MPOKYPOPCKUX PaOOTHHU-
KOB CBSI3aHO C IPEONOJICHHEM B 00IIecTBe (heHOMEHa
MIPaBOBOIO HUTHJIM3MA, KOTOPBI MOXXHO HUBEJIUPO-
BaTh JIUIIb IyTEM MOBCEMECTHOTO MOBBIIICHUS YPOBHS
MIPaBOBOM KyJNBTYpHl U MIPABOBOTO CO3HAHUS, HOOUTH-
Cs1 KOTOPOT'O BO3MOXKHO ITyTE€M IPOBEACHUS paboTHI 110
Pa3bsICHEHUIO HOPM J€HCTBYIOIIEr0 3aKOHOIATEIbCTBA.
Haubonee pacrpocTpaHeHHBIMH (OpMaMH NIPABOBOI
Mpomnaraiibl COTPYAHUKAMHU IPOKYpPaTypbl SBISIOTCS
IPOBEICHUE KOHCYIBTAlNH, yIacTHE B IPEACTaBUTEIb-
CKHX MEpOIPUITHAX, BHICTYIUIEHHE B CPEACTBaX Mac-
coBoit mHpopmaiun u 1p. HeobXoauMo OTMETUTH, YTO
OIIHOM 13 TIaBHBIX (DOPM MPABOBOI MpOMAraH/IbI SBIIS-
eTcs ©XKErofHoe MpeAcTaBlIeHUE I eHepaTbHOTO MIPOKY-
popa nanaram ®@enepansHoro Coopanns u [Ipesnnenty
P® noknana o cOCTOSTHUM 3aKOHHOCTH U ITPABONOPSAKA
B CTpaHE U O MPOIEIIAHHOH paboTe 10 UX YKPEIUICHUIO.

AHaJNOTUYHBIE SBJICHUS MO0 YCTPAHECHHUIO 00s3aH-
HOCTEH N0 NPOBENCHMIO MPaBOBOM MNpomaraHabl Ha-
OIOMAIOTCSI M B OTHOILIICHUH COTPYAHUKOB aJIBOKATYPHI.
Tak, ecnu B c1. 16 3akona CCCP or 30.11.1979 «O06
ansokarype B CCCP» conepaxalicss MMIIEpaTHB, CBSI3aH-
HBI ¢ HEOOXOIUMOCTBIO yYacTHsl B NIPaBOBOM Iporma-
raH/ie U pa3bsCHEHMs] 3aKOHOJATENIbCTBA HACEJICHHUIO,
10 B ®3 01 31.05.2002 Ne 63 (pen. ot 02.06.2016) «O6
aJIBOKaTCKOM JeATEeNbHOCTU U anBokaType B Poccuii-
ckoit Denepalum» HOPMBI, KacaloUIecs Mporaras/sl
WJIM TIPABOBOTO MPOCBEIEHUS, OTCYTCTBYIOT BOOOIIIE.

HecomHeHHO, 9TO OCHOBHBIM CYOBEKTOM OCYIIECT-
BJICHHUS pabOTHI [0 MpoMaraHjae MpaBOMEPHOTO TOBe-
JeHHUS U COOJIIONEHMIO 3aKOHHOCTH W MPaBOIIOPsIKA B
oOmiecTBe Ha COBPEMEHHOM JTarle SBISIOTCS COTPY-
HUKU OPTaHOB BHYTPEHHUX €], IPUYEeM JaHHBIH BUJ
JeSITETbHOCTH OCYIIECTBIACTCS OOJNBITMHCTBOM JOJK-
HOCTHBIX KaTeropuil MOJULMHU, HapsIy C BHIIOTHEHUEM
HMH CBOHMX JOJDKHOCTHEIX 00si3aHHOCTel. Tak, cormac-
HO cT. 12 ®enepanpHoro 3akora ot 07.02.2011 Ne 3-®3
(pen. ot 29.07.2017) «O monuuum» B Ka4ecTBE OJHOM
U3 00s3aHHOCTECH COTPYOHHUKOB ITONUIMU 3aKPEILICHO
y4yacThe B NpoOMNaraHje NpaBOBbIX 3HaHMM. B Kakoi
dopMe U KeM IODKHA OCYIISCTBIATHCS NaHHAS Jes-
TEILHOCTH, B 3aKOHE HE YKa3bIBACTCS.

Bonee neranpHO naHHast 00S3aHHOCTH PEIIAMEHTH-
pyeTcsi BeZIOMCTBEHHBIMA HOPMATHBHBIMH TIPaBOBBIMHU
akramu. B coorBerctBuM ¢ [Iprkazom MB/I Poccun ot
5 sHBaps 2007 r. Ne 6 (pen. ot 26.08.2015) «O06 yT-
Bep)kaeHUH HacraBieHus 1mo opraHu3alyy MpaBoBOM
pabotsl B cucteme MB/] Poccum» omHUM U3 OCHOBHBIX
HampapJICHUH HH(POPMAIIMOHHO-TIPABOBOH  JCATEIb-
HOCTH OPTaHOB BHYTPEHHUX JIEN SBISETCS «IPaBOBast
Mponaraiia, OCYILECTBIseMas BCEMH CTPYKTYPHBI-
MU TOApa3JeIeHUsIMI OpraHa, OpraHu3aluy, Mojapas-
JieNieHUs] B Ipenernax cBoe kommereHuuu». JlaHHoe
HOPMAaTUBHOE TIOJIOXKEHHE KOHKPETHU3UPYETCSl OTYACTH
B [Ipukaze MB/I ot 2 nexadbps 2003 1. Ne 930 «O06 opra-
HU3aIUM pabOThl TOCYJApCTBEHHON WHCTIEKINH 0e30-
MaCHOCTH JopoxkHOro AmxxeHnss MBJI Poccun o mpo-
narasjie 6e30MacHOCTH JJOPOXKHOTO JBYKEHHSD», 3aKpe-
IUISTIONIEM, YTO Tporarania 6e30macHOCTH JOPOKHOTO
JIBIDKCHUS «IIPEICTABIIET co0O0H IeseHanpaBieHHY0
JeATENFHOCTh, OCYHICCTBIIEMYI0 CyObEeKTaMH IIpo-
Mara’jipl 1Mo pacrnpoCTPAaHEHUIO 3HAHUM, KacaroIuX-
csl BOIIPOCOB obecriedeH st OS30MaCHOCTH JOPOKHOTO
JBYDKCHUS, Pa3bSICHEHUIO 3aKOHOAATENILHBIX M WHBIX
HOpPMAaTHBHBIX NpaBoBbIX akToB Poccuiickonn Dene-
panyu, periaMeHTHUPYIOIIMX MOBEJCHUE YYaCTHHKOB
JOPOXKHOTO JIBUKEHUSA». B TaHHOM cilyyae CyIIHOCTb
MPaBOBOM MPOMAraHjabl CBOIUTCS K MPOBEIACHUIO Me-
pPONIPUATUH, HANpPaBJIEHHbIX HAa PAacCIpOCTpPaHEHHE U
pa3bsICHEHUE JICHCTBYIONUX MPABOBBIX HOPM, a TAKKe
MIPaBONPUMEHUTENBHON TIPaKkTHKH [§, c. 184-189].
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[oapa3znenenus mo aenaM HECOBEPIICHHOICTHUX
TaKXXe OTYACTH 3aICHCTBOBAHBI B OCYIIECTBICHUU
JESITENbHOCTH 110 TPOTMAraHjae MpPaBOBBIX 3HAHUN U
npoQHIaKTHKE MPABOBOTO HUTWIM3MA. Tak, COTIACHO
. 33.7.1 [Ipukaza MBJI Poccun ot 15.10.2013 Ne 845
«O0 yTBep)KIeHNHN VHCTPYKINH 110 OpTaHU3aIud Jes-
TENFHOCTH MOAPA3NEIICHUH 110 JIelaM HECOBEPIICHHO-
JIETHUX OPraHoB BHYTpeHHHX Jen Poccwuiickoit Dene-
panum» 3TU CyObEKTHI TOKHBI OKA3bIBATh CONCHCTBUE
aJIMIHHCTPAIH 00pa30BaTENbHBIX YUPEXKISHUH B Op-
TaHU3AIMH TPABOBOW IPOIATaH/IbL.

Bosnoxkena Takas 00sS3aHHOCTD M Ha YYaCTKOBBIX
YIIOTHOMOYEHHBIX TOJNHUIMY, KOTOPBIE MPU OCYIIEeCT-
BIICHIH WHAWBUAYAIBHON MPO(UIaKTHIECKON pabOTHI
C rpakIaHaMH, CKJIOHHBIMUA K COBEPIICHHUIO ITPABOHA-
PYIIEHHA, TOJDKHBI YIaCTBOBAaTh B MPOIIAKTHKE TIpa-
BOBBIX 3HaHUH [2].

Takum 00pa3oM, MBI MOXKEM YTBEpPKIaTh, UTO Jie-
STENBHOCTb MO MPOMAraH/e MPaBOBBIX 3HAHHI B OOJIb-
el Mepe OCyIIECTBIIETCS TEMH JTOKHOCTHBIMH Ka-
TErOPHUSMU MOJHIUH, Ybsi pab0Ta 3aKIF0YAETCSI B HEMO-
CpeICTBeHHOH paboTe ¢ HaceIeHUEM.

Yrepxaennsie B 2011 r. [Ipesunentom PO «Oc-
HOBBI TOCYIAapCTBEHHOW monuTUKH Poccuiickoit De-
Jepanuu B cepe pasBUTHsI MPABOBOM TPAMOTHOCTH U
IPAaBOCO3HAHUS TPAKAAH» 3aKPEIIIH MTOJIOKEHHE, CO-
IJIACHO KOTOPOMY «pPa3BUTHE MPAaBOBOTO IOCYIapCTBa,
(hopMuUpoBaHHE TPaKIAHCKOTO OOIIECTBa W YKperuie-
HHE HAIMOHAIBHOTO cornacus B Poccuu HEBO3MOXKHO
0e3 BBICOKOH TPaBOBOH KyJBTYpHI, 0€3 KOTOpOi He
MOTYT OBITH B IOJIHOW MEpe pealu30BaHbl Takue Oa-
30BBIC IICHHOCTH ¥ TIPHHIIUIEI )KU3HU OOIIECTBA, KaK
BEPXOBEHCTBO 3aKOHA, IPUOPHUTET YEIOBEKA, €0 HEOT-
qyXIaeMBIX MPaB U cBOOOJ, oOecrieueHre HalleKHON
3alIMIIEHHOCTH MyOINYHBIX UHTEPECOB». B noKyMeH-

Te OTMEUAeTCs, UTO «BAKHEHIIICH 3a1aue rocymapceTaa
SIBIIICTCS] TAKXKe TPOITaraHia W pasbsiCHEHHE Heo0Xo-
JMMOCTH COOJIONCHUS TPKIaHAMU CBOHUX O0sI3aHHO-
CTE, MPaBHII OOIIECIKUTHS, YBAXKCHUS MPAB U 3aKOHHBIX
HMHTEPECOB IIPYTUX JIUI[ HE3aBUCHMO OT PACHI, HAIUO-
HaJBHOCTH, S3bIKa, OTHOIICHHUS K PEJITHH, YOCSKICHUI
U Apyrux ooOcrosrensctB» [9]. CnenoBarenbHO, Mpo-
Marafjia, B YaCTHOCTH TPaBOBasi, SBISCTCS OJHUM H3
3JIEMEHTOB, COCTABIAIOIIUX 00pa3oBaTeNbHYI0 (PyHK-
IO JIEMOKPaTHIeCcKoTo, MmpaBoBoro Poccwuiickoro ro-
cylapcTaa.

TakuM 00pa3oM, B UCTOPHH PAa3BUTHS HAIIETO
rocygapcTsa mIpomnaraHje He Bcerja yaessuioch J0-
cTaroyHoe BHMMaHue. [Ipomaranaa MCIHOIb30BaNIach
BO MHOTHUX c(epax KU3HEIEATSIbHOCTH (B OONbIICH
CTEIEHH TMOJIUTHYECKOH, MpaBoBoi, BoeHHoH). [Ipo-
rmaraiia Kak MOITHBIH HCTOYHHUK HH(OPMAIIUK Ha pa3-
HBIX 3Tanax OICHHBAJIACh TAK)Ke HEOMHO3HAYHO (I10-
JIOKUTENBHO, OTPHIATEIBHO WM HEHTPAbHO), YTO
HaIpsIMYIO 3aBUCEJIO OT YPOBHsI Pa3BHTHS OOIIECTBA,
METO/IOB JOHECEHU MHPOPMAIUH, a TAKXKE YCIOBHH,
B KOTOPBIX MPOXOAWT NaHHas JesTeNbHOCTh. HecMmo-
Tpsl HA U3MEHEHHUE TEXHOJOTHI U MHCTPYMEHTOB IPO-
BEJICHUS TPOTAraHJUCTCKON ACSITEILHOCTH, €€ Ielb
OCTaeTCsl HEM3MEHHOH — paclnpocTpaHeHue ompene-
JIeHHOW TOYkKM 3peHus. OCHOBHOM IIENbIO MPaBOBOH
MpoMaralabl SBISETCSA Pa3bACHEHHE HEOOXOIUMOCTH
COOJFOZICHUS, UCTIONTHEHUS, & TJIABHOE yBa)kKeHHUs 00-
HICTIPU3HAHHBIX MMPaBUJ MOBeJACHUS (HOpPM MpaBa) B
obmiectBe. Ocoboe MeCcTO B ATOU JCSITEILHOCTH yIe-
JICHO TIPAaBOOXPAHUTEIBHBIM OPIaHaM M OpraHaM BHY-
TPEHHUX JIe] B YaCTHOCTH. MOXXHO C YBEPEHHOCTHIO
YTBEPXKIaTh, YTO COBPEMEHHOE 00IECTBO HYKAAeTCs
B €IMHOW TOCYJApPCTBEHHOW MOJHUTHKE MO OCYIIECT-
BJICHHUIO TIPOTATaH Ibl.
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Benukas OreuecTBeHHas BOMHA cTajia TsOKeJeii-
IIMM MCIBITAHUEM [yl TOCYJapCTBEHHOM BlacTu U
oO11ecTBa B 1IeJI0M, MOTPeOOBABILINM OBICTPO U 3 dek-
THUBHO IIEPECTPONUTH TOCYJApCTBEHHBIC M OOIIECTBEH-
HO-TIOJIUTUYECKUE UHCTUTYTHI B COOTBETCTBUH C YCJIO-
BUSIMH BOEHHOTO BPEMEHHU.

B roxp! BoiiHbI K paboTe MPOKYypOPOB MO 00IIEMY
HAI[30py MPEABSIBISUIACH CaMbIe BEICOKHE TPEOOBAHNS.
B npuxkase [Ipokypopa Cotoza CCP ot 5 utons 1942 .
Ne 54 6pUTO OTMEUEHO, YTO B YCIOBHSX BOCHHOTO Bpe-
MeHH padoTa OpraHoB MPOKYypaTypsl 0 Bolipocam Oec-
IIPEKOCIIOBHOT'O BBIIIOJIHEHHSI 3aKOHOB, IOCTaHOBJICHUH
u pacnopsbkenuit ['ocynapcrsennoro Komutera O6o-
POHBI UMEET HCKIIIOYUTENBHO Ba)KHOE 3HAuYEHUE s
YKpeIJIeHUs Hallero ThlUla U OKa3aHUs BCEMEPHOU mo-
Mo ¢poHTy [5, c. 49]. B nensx ycrpaHeHus Heno-
ctarkoB [Ipokypop CCCP nopyuun TeppUTOpHaIbHBIM
IPOKypopaM oOpaTHTh BHUMaHKE HAI30PHOM JesITeIb-
HOCTH Ha TO, KaK TOYHO M HEYKIIOHHO HCIOJHSIOTCS
3aKOHBI U IOCTAHOBJIEHUS] IPABUTEJIHCTBA O BOEHHBIX
3aKka3ax U nocraskax st KpacHoil Apmun, Kak ykpe-
IUIEeTCs TPYyAOBas JUCLMIUIMHA Ha NPENIpPUATHIX U B
KOJIX03aX, KaK OCYyIIeCTBIseTca yOopka ypoxkas U 3a-
TOTOBKa IIPOLYKTOB CEIBCKOIO XO3AHCTBA, @ TAKKE KaK
00eCreynBaroTCsl CEMbU BOCHHOCIYXKAIIUX U UHBAJIHU-
JIOB BOWHBI.

Hcxons w3 ananusa conepkaHus MpUKaza B TOIbI
Benukoit OTeuecTBEHHON BOMHBI, SKOHOMHKA TPHOO-
peraer eie OOJbIIYI0 3HAUUMOCTh, T.K. BO3HUKJIA He-
00XOIMMOCTh B ITOCTOSSHHOM POCTE BOSHHOTO IIPOM3-
BOJICTBA C LEJIbI0 MAaTePHAIbHO-TEXHUYECKOTO MPEeBOC-
xonctBa KpacHoit Apmuu Hajx dpamucTckoit ['epmanuneit
W, KaK CIIEJCTBUE, CO3JaHUM MPOYHOro (yHIaMeHTa
1mooepl.

[TepeBon PKOHOMHUKHM Ha BOEHHBIH JlaJ B Kpardaii-
IM€ CPOKU CTall BOBMOXKEH HE TOJBKO B CBSA3H C BBICO-
KUM TIaTPUOTH3MOM M CaMOOTBEP)KEHHBIM TPYAOM Ha-
CEeJICHHs CTPaHbI, HO M KECTKOW MPABOBOM MOIUTHUKOMN
CoBeTckoro rocyaapcraa.

HemanoBaxxHas poib B €€ peanu3aluu NpuHaIe-
JKaja opraHaM TPOKYypaTyphl, KOTOpPbIE OCYLIECTBIIS-
JH CBOIO NIESATENBHOCTh B AIKOHOMHUYECKOH cdepe 1o
CIEIYIOLINM HaIlpaBJIeHUsIM: Beld O0pbOy ¢ Hapyiie-
HUSIMHM TOCYJIapCTBEHHOM U TPYNOBOW IUCLMIIIIMHBI B
MPOMBIIIJIEHHOCTH; IPOBEPSIIN BHIOIHEHNE MPOMBIII-
JIEHHBIMM HOPEANPUSATUSIMU BOEHHBIX 3aKa3oB; OCY-
IIECTBIISUIM TOBCEIHEBHBIA HAA30p 3a COOMIONEHHEM
TOPIYIOIIMMHU OPraHU3aLUAMU IPaBUI TOPTOBIIU; MIPO-
BOIWIN OOpbOY C MPOSBICHUSMHU aHTUTOCYIAapPCTBEH-
HOH TPakTHKH B JeJie YOOpKH ypoXas W 3aroTOBOK
CeJIbCKOXO03HUCTBEHHBIX IPOJAYKTOB U T.1. [8, c. 70].

B crarse Oymer paccMoTpeHa Manon3ydeHHas Jie-
ATENIBHOCTh OPraHOB MPOKYpaTypbl AnTaiickoro kpas,
CBSI3aHHAsl C WCIIOJIHEHUEM 3aKOHOB OpraHaMH IocCy-

JApCTBEHHOM BIIACTH M MECTHOTO CaMOYIIPABICHUS B
9KOHOMHYECKOH cdhepe, a UMEHHO PEellieHHEM BOIIPOCOB
MPOIOBOJIBCTBEHHOTO 00SCIICUEHHUs HACEIICHHS B TOIBI
Benukoit OtedecTBEHHOW BOWHBI.

B rozp! Boitabel B CoBerckoM Coro3e BO3HUKIIA TITY-
0OKast TUCIPOTIOPIIUS B PA3BUTHHU TPOMBIIUICHHOCTH H
CENBCKOro x03stiicTBa. OOBeM MPOU3BOACTBA MPOMBIIII-
JICHHON MPOAYKIIUHU IO CTpaHe YBEIWYHIICS IO CpaB-
HEHHIO C TOBOCHHBIM MEPUOIOM B 3 pa3a, MPOIyKTUB-
HOCTh ¥ TOBAPHOCTH CEJIHCKOTO X03sIiicTBa ynaia Oomnee
4yeM B 2 pasa.

JlaHHbIe 0OCTOSATEIIBCTBA BBI3BAIM HEOOXOIUMOCTh
YCUJICHUs HaJ30pa OPraHOB MPOKYPaTyphbl 3a BBIMOI-
HenueMm noctanoiennss CHK CCCP u LK BKII(6) ot
8 urons 1939 . «O MeponpusTHIX MO Pa3BUTHIO 00-
IECTBEHHOTO KUBOTHOBOJICTBA B KOJIX03aXx» [6], Bcex
MPaBUTEIbCTBEHHBIX PEIICHUH W PaclopsHKEHUH 10
MOJITOTOBKE W MPOBEACHUIO BECEHHETO CEBa, MpHKa3a
HKIO CCCP or 18 auBaps 1941 1. «O mepax 60pb0ObI C
XUIIEHWSIMH, pa3da3aprBaHUEM W MOpYel 3epHa, OBO-
el ¥ IPYyrux CeNbCKOXO3SHCTBEHHBIX MPOAYKTOB» U
ap. [7,c. 71].

CoTpyIHHKY POKYpaTyphl ANTaiCKOTO Kpas mpo-
BOJIMJIM TIPOBEPKH I10 CPBIBY CEHO3arOTOBUTEIBHBIX pa-
00T, HEBBHITIOJIHEHHIO TUIAHOB XJICOOMOCTABOK, BBIBO3Y
xJieba U3 OTHAJICHHBIX PaiOHOB, MalIe)Ky KPYIHOpPOTa-
TOTO CKOTA, CPBIBY MOCTABKH IIEPCTH U T.1. [1pH BbISB-
JICHUH TPABOHAPYIICHUH TPOBOIMIN BCECTOPOHHIOO
MPOBEPKY MATEPUAIIOB, IIPEICTABISIEMBIX [UIs CAHKIIUU
MPOKYpPOPY AJNTAUCKOTO Kpasi, 0 BO30YKICHUN YTOJIOB-
HOTO JIe)Ia B OTHOIICHUH JTOJDKHOCTHBIX JIUI] KOJIX030B U
coBx030B. Tak, B pe3ynbTrare npoBepku koixo3a «Kpac-
HBIN TIaXapb» COTPYIHUKAMH IPOKYPaTyPhI ObLI BBISIB-
JieH (GaKT YKPBITHS OT CIAa4d TOCylapcTBy 65 11 3epHa
TI0JT IPEJIIIOTOM CIHMCAaHUS €ro B OTXOABI [2, 1. 900].

COTpyIHUKH TMPOKYPaTyphl TaKkKe OCYIIECTBIIS-
JM HAA30p 32 AEATCIBbHOCTHIO OPraHOB MUIIUIMU IO
BBISIBJICHUIO MMM (DaKTOB XHINCHHS, pa3bazapuBaHus,
MOPYH CENLCKOXO35AHCTBEHHOM npoayKiuu. [IpoBepsi-
T CJIEJICTBEHHBIC JIeNia, paccMaTpUBacMble OpraHaMu
MUIUIIMY, HE JIOMyCKas ClydacB aubepann3ma Imo oT-
HOIICHWIO K JIUI]aM, COBEPIIMBIINM IPECTYIUICHUS B
obnactu cenbckoro xo3siicrsa [2, . 138].

B cymax coTpyaHHMKH TPOKYparypbl BBICTYIAIH B
KaueCTBE TOCYIapPCTBCHHBIX OOBUHHTEINCH, OCYIIeCT-
BIISUTA HAJI30p 32 CTPOTUM COONIOZCHHUEM 3aKOHOB MPH
BBIHECCHHH TIPUTOBOPOB, B T.4. MO JAHHOM KaTeropuu
JIelT, & TaK)Ke BEIHOCHIIM MPOTECTH B OTHOIIICHUU MSIT-
KHX CYIeOHBIX PEIICHUIA.

Hanpumep, B pe3ynbTare IpoBEpKH e, B IIOPSIKE
HA/[30pa pacCMOTPEHHBIX HAPOMHBIMU cynamu Tpowil-
koro, Bomumxunckoro, Kpatomkunackoro, TromeHes-
CKOTO U baroBenieHckoro paifoHOB 1O UCKaM IpaBJie-
HUH KOJIX030B O B3bICKAHUH YOBITKOB 32 MPHUYUHCHHBIH

32
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BpEI OT TOJIEKa ITOTOIOBRSI CKOTa M3-3a IUIOXOTO yX01a
U TPECTYNMHO-HEOPEKHOTO O0OpalieHusl cO CTOPOHBI
KOJIXO3HHMKOB, OBII BBUIBICH (DaKT HECIPABEIIHMBOTO
MIPUTOBOpa HAPOTHOrO cyna TiOMEHIEeBCKOro paiio-
Ha O B3BICKaHUM ¢ PabOTHHKA CEIbCKOXO3SHCTBEHHOM
aprenu uM. KupoBa, 1o BUHE KOTOPOTO Majia JOMIajb.
Bwmecro 2000 py6. 1o HCKy pyKOBOJICTBA apTeiy CYIOM
0bUT0 B3bICKaHO 150 py6. mo GamaHCOBOW CTOMMOCTH
[1, . 126].

B pesynbrare uzyuenus cyaeOHOM NpaKTHUKY I10 Je-
JaM, pacCMOTPEHHBIM HApOIHBIMU CylZaMH AHIpEeB-
ckoro, BomunxuHckoro, 3ajecoBckoro, Ips3yHOBCKO-
ro, bemormazoBckoro, Anraiickoro u KymynauHckoro
pailoHOB B TOpsIIIKE, MIPEIyCMOTPEHHOM IMOCTAaHOBIIE-
auem [IUK u CHK CCCP ot 11 mas 1937 r., mo nckam
yHoiHoMoueHHoro HaponHoro xommccapuara 3aroTo-
BOK O B3BICKAaHWM HEJOWMOK U IITpad)oB IO rocymap-
CTBEHHBIM HATypaJIbHBIM IIOCTaBKaM COTPYJHHUKAMHU
IPOKYpaTypsl OBIUIO YCTAHOBJIICHO, YTO HAPOIHBIE CY/IBI
paccMaTpuBalOT Jeia ¢ IpyObIM HapyuieHHeM cT. 98
I'TIK. Tak, naponnsrtii cyn KyiaynauHckoro paiioHa pac-
cmotpen ¢ napymeHueM ct. 98 I'TIK PCDCP cBoimie
50% nen, cyn Bomumxunckoro paitona — 15% nen [1,
1. 46].

Bompocer ycmenus Hagzopa 3a COXPaHHOCTBIO
3epHa, LIEPCTH, CKOTa U T.J. HAXOAWIUCH MOJ] IOCTOSH-
HBIM KOHTPOJIEM MPOKypopa Anraiickoro kpas. B cBo-
eM IpHKa3e MPOKypop AJTaiCKOro kKpas morpedoBa
OT MOMYMHEHHBIX «YCHWJINTh 00pBOY C (akTamu pa3da-
3apUBaHMS CKOTa B KOJIX03aX M COBX03aX, €r0 Macco-
BOTO yO0Os, HAPYIICHHUS MPABWI YXOIa U COACP KaHS
3a HUM». lIpu BBIABIEHHMU CIIydaeB 3J0CTHOTO 3a00s
COBXO3HOTO M KOJIXO3HOTO CKOTa, & TaK)K€ MacCOBOTO
€r0 YHUYTOXKCHHsI BHHOBHBIX CJICJIOBAJIO MIPHUBJIECKATH K
OTBETCTBCHHOCTH B COOTBETCTBUU C IpuKazoM [Ipoxy-
popa CCCP Ne 08-7 ot 10 mast 1942 r. u o 3akoHy OT
7 aBrycta 1932 1.

B oTHOIIEHUH JHII, 3TOCTHO HAPYIIAIOIINX MPABU-
Ja yXoza 3a CKOTOM, MOCIIEIACTBUSIMH 9ero OB €ro Ia-
JeX, TpeOoBaloCh BO30Y>KAAaTh YTOJIOBHOE AENO 1O 4. 2
cT. 70-4 YK B coorBercTBUM ¢ nocTaHOBIeHUEM lie-
nyma BepxoBroro Cyna PCOCP ot 17 mapta 1935 .

[To nanHO# KaTeropuu aen HeoOXOAUMO OBLIO MPO-
BOJIUThH pacciieloBaHWE B KpOTYailllie CpoKd M Ha-
MPaBIIATh UX B CyJ 0e3 3aepikek, npuHuMaTh 100-mpo-
LIEHTHOE y4acTHe B MOATOTOBUTENBHBIX U CyAeOHBIX 3a-
CCIaHMSAX, CBOCBPEMEHHO HAIPABISTH KAaCCAI[MOHHEIC
MPOTECTHI HA HE3aKOHHBIE IPUTOBOPHI cyna [1, 1. 198].

[o mpebIBICHHBIM HCKaM 110 YTOJIOBHBIM H TPaXK-
JAHCKUM JIeJlaM BCECTOPOHHE U TIIATEIbHO BBIACHATH
CTOMMOCTb HaHECEHHOTo ymepOa, HE JOMyCKaTh He-
000CHOBAaHHOTO OTKa3a B UCKaxX WM CHIDKEHHS pa3Me-
POB, YKa3aHHBIX B HPEABSABICHHBIX HpeTeH3usx. [Ipu
YCTaHOBJIGHUHM BO BpeMs CyaeOHOro pa3duparenbcTBa

MO TPaKJAHCKUM JieaM (HaKTOB MPECTYIJICHUI BHIHO-
CHUTDH OIpeneNeHre 0 BO30YKICHHN MTPOTUB BHHOBHBIX
YroJIOBHOTO mipecnenoBanus [1, 1. 198006].

Bce 3Tti MephI cCIOCOOCTBOBAIM TOMY, UTO TONBKO
KOJIXO3BI M COBXO3bI ANTAWCKOTro Kpas 3a 4eThIpe roaa
BOMHBI TOCTABHIIN OKOJI0 160 MJTH Ty10B Xj1e0a, CBBIIIE
9,4 mutH Msica, moutu 10 mMiH kapTodens u oBoiei, 0o-
mee 3 MIIH caxapa, 2,2 MIJIH )KHBOTHOTO MAacia, CBBIIIE
736 ThIC. IyIOB ChIpa, 2 MIIPI J1 MOJIOKA. [IpoMbIiieH-
HOCTb TOJYYHIIa JIJIS epepaboTKu Oosee 3,5 MITH KOXK,
900 TteIc. mymoB mepctH [3, ¢. 16-17].

Bo Bpemst Benukoit OteuecTBeHHOW BOWHEI Hace-
JICHUE CTPaHbl HOPMUPOBAHO CHAOKAIIOCH IIPOAYKTaMHU
MUTaHUS, YT0O MUHIMAJIFHO PEIIajio MoTpeOHOCTh TPY-
JSIIIUXCSI B TIPOJOBOJIBCTBHH. [103TOMY IIPaBUTEIBECTBO
CTpaHBI BHIEIO BBIXOJ M3 CIOXKHBIIETOCS ITOJIOKEHHS
C MPONYKTOBBIM AE(UIIMTOM B Pa3BUTHH OTOPOIHU-
4ecTBa, T.K. 3TO HE TOJBKO OBbI pernio npobiieMy Ha-
JIEKHOTO JIOTIOHUTEILHOTO HCTOYHUKA MMUTAHUS, HO U
0IaroTBOPHO CKa3hIBAIOCH Ha OromkeTe ceMbu. Kpome
TOr0, OCBOCHHME 3HAYUTEIHHBIX 3EMENBHBIX ILIOIIA-
JIe ToA OTOpOIBI M, KaK CIIENCTBHE, IOIYICHUE CY-
IIECTBEHHOTO KOJIMYECTBA MPOMYKIUU OTOPOJHUKAMH
CKa3anch Obl HA CHW)KCHWH IIeH Ha (PPYKTHI U OBOIIH
Ha MECTHBIX PBIHKAX.

Bce 310 mpuBeno x Tomy, 4To B TOABl Bemmkoit
OTeueCcTBEHHOW BOMHBI OPraHbl TOCYJapCTBEHHOI BIia-
CTH W MECTHOTO CaMOYIIPaBJICHUS YXKECTOUMIN KOH-
TPOJIb 32 Pa3BUTHEM U COXPAHHOCTHIO WHIUBHUIYallb-
HBIX ¥ KOJJICKTUBHBIX OTOPOAOB pabOvrX U CITy>KalliX.

B aroit vactru CHK CCCP usngan nocTaHoOBJICHHE
Ne 182 ot 19 ¢espans 1944 1. «O mepax no najabHEH-
[IEMy Pa3BUTHIO W YAYYIICHUIO MHAUBUAYAIHHOTO M
KOJJIEKTUBHOTO OTOPOAHUYECTBA PaOOUHX U CITYKAIIHX
B 1944 .» [4, 1. 43].

CornacHO TIOCTaHOBJIEHHIO OPTaHBI TOCYIapCTBEH-
HOW Biactu cyObekTtoB CoBeTckoro Coro3a JOMKHBI
OBUTH TIPEIOCTABUTh NPENNPHATHSIM H YUPEKICHUSIM
MO/ UHMBUYaJIbHbIC U KOJUICKTUBHBIC OTOPOIBI 3eM-
JIHL, PacloIoKeHHBIE OJTM3KO K HACEJICHHBIM ITyHKTaM. B
MEPBYIO OYEePe/Ib 3EMITH JOJKHBI ObLIH TPEI0CTABIISTh-
Csl CeMbsSIM BOCHHOCITYXXAIIMX M BeTepaHaM BOWHEI. B
TOM CJTy4ae, €CIIU OTBOJI 3eMEITb MO/ OTOPOJIBI OCYIECT-
BIBIICS U3 UCIIOIB3YEMBIX 3€MEIb KOJIX03aMH, TO HE0O-
XOIMMO 3TOT BOMIPOC COTIACOBBIBATH C MOCIICAHUMU.

OpraHu3ais OXpaHBl OTOPOIOB MOJDKHA ObITa
OCYILECTBIATECS PabOYMMHU U CIIy>KalluMH B oOIiie-
CTBEHHOM TOPSJIKE B CBOOOIHOE OT PabOTHI BPEMS.

CoTpyOHHKU TPOKYpaTyphl IOJKHBI OBUTH OCY-
IIECTBIITh HAA30p 32 HCIIOJHEHUEM ITOCTAHOBJICHHUS
B yka3aHHOU wacTu. Kpome Toro, oHH JOJDKHBI OBLIH
obecrieunBarh paccieoBaHHE JEN, CBS3aHHBIX C TIO-
TPaBOH U XMIICHUEM C MHIUBUIYaTbHBIX U KOJUICKTHB-
HBIX OTOPOAOB Pa0OYMX M CIy)KaIlUX, OpraHaMH MH-
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JULHMKA U HapOAHBIMHU CIIEIOBATENIIMU B CPOK He Ooree
3-5 nmHel, cBOEBpeMEHHOE WX PACCMOTPEHHE B Cymax
U OMyOJIMKOBaHHE B MECTHOH IeyaTd MPUTOBOPOB MO
JienaM, IMEIOIINAM 00IIeCTBEHHOE 3HAUCHHE.

B mpokyparypax kpas ObUI0 HEOOXOAMMO BECTH
MIOBCETHEBHBIM YyYET NPOJIENaHHON padOTHI, KOoIHude-
CTBa W XapakTepa JeJ] ATOH KaTeropuu, BHIHECEHHBIX
MPUTOBOPOB M MEp HakazaHud U T.A. [4, n. 43].

Bce BhIIEN3NOXKEHHOE IO3BOJIIET HaM CHEJIaTh
BEIBOZl O TOM, YTO, HECMOTPSI Ha BO3POCIIYIO Harpys-
Ky, OOYCIIOBJIEHHYIO YpEe3BBIYaWHBIM TOJIOKECHHUEM,
COTPYIHHKH TPOKypaTyphl AJNTalCKOro Kpasi CBOeH
JESTeTbHOCTRI0O B paccMarpuBacMOM HalpaBlIeHUU
CIIOCOOCTBOBAJIM PEUICHUIO OIHOW M3 OCHOBHBIX IIPO-
0JieM B yCIIOBHSIX BOGHHOTO BPEMEHHU — O0ECIICUEHHIO
HEOOXOIMMBIM IIPOAOBOIBECTBHEM HACEIICHHS CTPAHEL.
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NMPOBAEMbI PEAIUZALUN UAEO/IOTUYECKON ®YHKLNH
rOCYAAPCTBA B KOHTEKCTE «4OKTPUHbI UHOOPMALMOHHOM
BE3OMNACHOCTU POCCUNCKOW ®EAEPALLUN»

B cmamve paccmampusaemcs «/Joxkmpuna ungopmayuonnotl bezonacrnocmu Poccuiickoii @edepa-
Yuu» 8 KOHMeKCme peanu3ayuu U0eoni02udeckol PYHKyuu 20cyoapcmed, anaiusupyiomcs noaolceHus,
onpedenaowue 83auMo0eticmsue SUPMyaIbHO20 NPOCMPAHCMEA, 2PadCOaH U 20CY0apcmea, mexHuye-
cKue, OpeaHu3ayUoOHHble U NPABoBble CIONCHOCMU, cmosiyue Ha nymu eé peanusayuu. Paccmampuea-
I0MCS NPOSPAMMHBLE CPEOCMBA, 0ZPAHULUBAIOWUE BOZMOICHOCU 20CYOAPCMEA 8 HACIU Pe2YIupOBaAHUs
00w ecmBeHHbIX OMHOUEHUT] 8 GUPIYATLHOM NPOCMPAHCINEE.

Kniouesvie cnosa: «[Joxmpuna ungopmayuonnou 6e30nacHocmuy, u0eonocuieckds GYHKyus 2ocy-
oapcmea, 8upmyanbHoe npoCmMpancmeo, uHGopmayuonnas 0e30nacHocmy, 0apkHem, Kubepnpocmpan-
cmeo. .

M.P. Baranov

postgraduate student of Barnaul Law Institute of the Ministry of Internal
Affairs of Russia
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PROBLEMS OF REALIZATION OF THE IDEOLOGICAL FUNCTION
OF THE STATE IN THE CONTEXT OF THE DOCTRINE OF INFORMATION
SECURITY OF RUSSIA

The article discusses the doctrine of Russian information security in the context of the state ideological
function, analyzes the situation, determining the interaction of the virtual space, citizens and the state,
technical, organizational and legal difficulties standing in the way of its implementation. The autor considers
the software, limiting the possibility of the state in regulating social relationships in the virtual space.

Key words: information security doctrine, the state ideological function, virtual space, information
security, darknet, cyberspace.

Bo3spacranue pomu BUPTyaJbHOIO NPOCTPAHCTBA  3aCTABIIAIOT FOCYIApCTBa yAEIATh BOIIPOCAM PETYIUPO-
B COIMAJIbHOI KOMMYHHUKAIIUH, TPOHUKHOBEHUE UG-  BaHUSA HOBOH cepbl 3HAUNUTEIHHOEC BHIMAaHHE.
POBBIX TEXHOJOTHH BO BCce OONACTH KM3HM, BKIIOYAs Bo Bcex cTpaHax IpUHUMAIOTCS HOPMATUBHO-IIPA-
MOJIUTHKY, 3KOHOMUKY, KyJIbTYpY, C(hepy Oe30IIacCHOCTH,  BOBBIC aKTHI, pEIVIAMEHTHPYIOIUE T€ WM HHBIC CTOPO-
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HBI B3aUMOJEUCTBUS TOCYIapCTBa C KOMIBIOTEPHBIMH
CETSMHU.

Tak, B mae 2011 r. B CLLIA Obina mpunsata «Mex-
JlyHapoJHas CTparerus B knbOepnpocTpancTee» [12], B
HosiOpe 2016 . B BenukoOpuranun — «HanuonanpHast
cTparerust kubepobezonacuoctm» 2016-2021 [13].

Vkazom Ilpesunenta Poccuiickoit ®enepaunn ot
5 nexabps 2016 1. Ne 646 yrBepxkaeHa «JlokTpruHa UH-
dhopmanmonHoii 6e3onacHoctu Poccuiickoli Denepa-
mun» (nanee — Jlokrpuna) [11], mpeacrapnsromas co-
0ol cucreMy oQULIMATBHBIX B3IVISA0B Ha oOecrieueHue
HaIMoHaJIbHOM Oe3omacHoCcTH Poccuiickoit deneparyu
B nH(popmannoHHoil cdepe. CornacHo JlokTpuHe HOA
WHGPOPMAIIMOHHON chepoii TOHUMAEeTCs COBOKYITHOCTb
uHpopmanuu, o0bekToB HH(OpMaTuzaunu, HHpopma-
IIMOHHBIX CHCTEM, CAiTOB B HH(POPMAIIHOHHO-TEIICKOM-
MYHUKaLlMOHHOM ceTH MHTepHeT, ceTel cBsi3u, nHpOp-
MAaIMOHHBIX TEXHOJIOTHH, CyOBEKTOB, AEATEIHHOCTD
KOTOPBIX CBA3aHa ¢ (OpMHpPOBaHHUEM H 00pabOTKOM
uH(pOpMaNNH, Pa3sBUTHEM W HCIIOIH30BaHHEM Ha3BaH-
HBIX TEXHOJOruil, obecneyeHreM WHQPOPMALUOHHOM
0€301acHOCTH, a TaKke COBOKYIHOCTH MEXaHH3MOB
pEeryJrpoBaHusl COOTBETCTBYIOIMX OOIIECTBEHHBIX OT-
HOILICHUM.

B 371011 CBsA3M OAHOM M3 MPUOPUTETHBIX 3a]ad ro-
CyZlapcTBa B OTHOLIEHUM BUPTYaJIbHOIO IPOCTPAHCTBA
ABJISIETCSI 00ECIIEUeHUE OTEPEKAIOLIEr0 Pa3BUTHUS €ro
MaTepUaJIbHO-TEXHUUECKOH W IPOrpaMMHOM cocTas-
nstomux. HecooTBeTCTBHE B YPOBHSX Pa3BUTHS ITHUX
COCTABILIOMINX MPHUBOINT K «MH(POPMAIIIOHHOMY He-
OKOJIOHHANIM3MY» [7], pa3aensionieMy rocyiaapcrsa Ha
JOMHHHUPYIOIIE B HHPOPMAIMOHHOM IPOCTPAHCTBE U
WH(POPMALIMOHHO 3aBUCHMBbIE TOCYIapCTBa.

[Tonmmanme 3Tol MPOOIEMBI YETKO MPOCIIECKUBA-
ercst B cT. 19 JIOKTpHUHBI, KOHCTaTUPYIOLIEH cTpemiie-
HUE OTAEJbHBIX IOCYAapCTB UCIOJIb30BaTh TEXHOJIOTU-
YeCcKoe MPEBOCXOACTBO AJIsi JOMUHUPOBAHUS B UH(OP-
Mal1OHHOM IIPOCTPaHCTBE.

Bonbioe BHUMaHuE yaenseTcss BOIPOCaM COBEp-
LIEHCTBOBAHUS MaTepUAIbHO-TEXHUYECKOM U  IMpo-
rpaMMHOU COCTaBIsIfOLIeH MH()OPMAIIMOHHOIO MpO-
cTpancTBa. Tak, ucxoast U3 aHanusa cT. 8 JloKTpuHEI,
TE3MCHO K HallMOHAIBHBIM HHTEPECaM MOKHO OTHECTH:

- obecrieueHne yCTOWYMBOTO M OecriepeboitHOro
(byHKUMOHMPOBaHUS MH(POPMAIMOHHONW HH(PACTPYK-
Typbl Poccniickoit denepannn;

- pazutHe B Poccuiickoit @enepanuu oTpaciy UH-
(hOpMaIOHHBIX TEXHOJIIOTHH 1 3JIEKTPOHHOM IPOMBIIII-
JIEHHOCTH;

- JIOBEICHWE /10 POCCUHCKOW M MEKIyHapOTHOU
0OIIECTBEHHOCTH JIOCTOBEPHON MH(OpPMALUU O TOCY-
napctBeHHOM monuTuke Poccmiickoit denepannu u ee
oUIMaTBHON MO3UIUH 110 COLMAIBLHO 3HAYUMBIM CO-
OBITHSIM B CTPaHE U MUPE;

- cozeiicTBUe (POPMHUPOBAHUIO CUCTEMBI MEXKyHa-
ponHo# nHpopManuonHoH 6e3onmacHocTH [3].

Crnenmyer OTMETUTb, YTO B HACTOsAIIEE BpeMs B Ha-
el cTpaHe cocTosiHHe HH(GOpMalMOHHOW Oe3ormac-
HOCTH B DKOHOMHYECKOW cdepe xapakTepusyercs He-
JOCTaTOYHBIM YPOBHEM Pa3BHTHS KOHKYPEHTOCHIOCO0-
HBIX WH(POPMALMOHHBIX TEXHOJOTHH, KOHCTAaTUPYETCS
BBICOKHH YPOBEHb 3aBHCHMOCTH OTEYECTBEHHOM MpPO-
MBIIUIEHHOCTH OT 3apyOeXHBbIX HH(DOPMAIIMOHHBIX
TEXHOJIOTHH, 9TO OOYCIOBIMBAET 3aBUCHMOCTH COIIH-
aJbHO-IKOHOMHYECKOro pa3BuTHs Poccuiickoit dene-
panyy OT TEOMONUTHIECKUX HHTEPECOB 3apyOeHBIX
cTpaH. B cBA3u ¢ 3TUM B KauecTBe OJHOW U3 cTpare-
IMUYECKUX LIeJIel onpesiesieHa oepKKa HHHOBAI[MOH-
HOTO ¥ YCKOPEHHOTO Pa3BUTHs CUCTEMBI oOecrieueHust
WH(POPMAIIMOHHON 0e30MacHOCTH, OTpacin WH(opMa-
LMOHHBIX TEXHOJOTUH U IEKTPOHHON MPOMBIIIIIEHHO-
ctu (ct. 26).

Hewmaioe 3Hauenue B pamkax obecrneueHuss uHhop-
MaIOHHOW 0E30MacCHOCTH YIENEHO 3alUTe CHCTEMBI
neHHocteil Hapona Poccuiickoit denepannu, 3amure
OT IPOHUKHOBEHNUS B HHPOPMAIIMOHHOE IIPOCTPAHCTBO
JNECTPYKTUBHBIX UJEOIOTHH, T.€. TOMY, YTO MOXXHO Ha-
3BaTh UICOJIOTUIECKON (PyHKIMEH rocyaapcTaa.

Ha ceropnsmnuii nens B Poccun cymectyet omnpe-
JIeJIeHHass OIIAaCHOCTb, BBITEKAIOIAs M3 IOBBILICHUS
ypoBHsA oOMeHa HH(popMaLuell, Beayas K BO3MOXHO-
CTH pa3pyIIeHHUs HICOJOTHIECKOH CTPYKTypHI oOriie-
CTBa, «PAacCTBOPEHUS» €ro HACONIOTHYECKUX OCHOB. B
CBS3U C 3TUM OJIHMM U3 BO3MOXKHBIX BAPHAHTOB 3alllU-
ThI TOCYApPCTBa OT HETATUBHOIO BO3AECUCTBHS MOT OBl
CTaTh TPaIUIMOHHEIHN 111 Poccun criocod — ycranoBe-
HUE JIOTOIHUTEIbHBIX KOMMYHUKATUBHBIX OapbepoB U
orIopa Ha TPaauIHOHHBIE (YOPMBI OCYIECTBICHHS He-
onoruueckoit pyHKuuu rocygapcrsa. Ho Takoid BapuaHT
pa3BHUTHUS COOBITHI YpeBaT HE TOJIBKO BO3MOXKHOCTBHIO
BO3BPALICHHUS K TOTAJUTAPU3MY, HO U CHIDKEHHEM KO-
HOMHYECKON KOHKYPEHTOCIIOCOOHOCTH, OTCTaBaHUEM B
Hay4YHOM, KYJIBTYypHOH, 00pa3oBaTenbHON chepax. [py-
TOH OMacHOCTHIO JJIsi coBpeMeHHoM Poccum, Beien 3a
3amnazom BcTaBlIeH Ha MyTh MAHUIMYJIATUBHON (OPMBI
OCYIIECTBICHHUS HICOJIOTHUSCKOH (YHKIMH TOCymap-
CTBa, fABJSIETCS CTaBKa Ha «JIE€UACOJOTM3HPOBAHHYIO
UJEOJIOTHIO, CTABSIILYIO BO IVIaBy yIJIa YIOBIETBOPEHUE
CaMBbIX HaCyIHBIX, TPOCTHIX OTpebHoCTel. [1pu Takom
BapUaHTE PAa3BHUTHsI COOBITHH HICONOTHS HCKIIOYaeT
Kakue-mubo HPaBCTBEHHBIEC, JyXOBHBIE KOMIIOHEHTHI,
HE ONpeseNnseT Hejel pa3BUTHs 00IIECTBA, TEM CaMbIM
Tepsisi KOHCOJIMIUPYIOUIYI0 (DYHKLHUIO, YTO MPUBOAUT
K 00JIerYeHUI0 TIPOHUKHOBEHUS O0Jiee YETKO CTPYKTY-
PUPOBAHHBIX MJEOJIOTUH M BO3MOKHOCTH Pa3pyLICHUS
00IIecTBa KaK eUHOM CTPYKTYPHL.

B JloxTpuHe oTMeuaeTcsl paclIMpeHHe MacIiTa-
OOB HCIIONB30BAHMUS CIICICIYKO0aMH OTHENBHBIX TOCY-
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JApCTB CPENCTB OKa3aHHs WHGOPMAIIMOHHO-IICHXOJIO-
THYECKOTO BO3JCHCTBHS C BOBICUCHHEM PEIUTHO3HEIX,
STHAYECKHX, TPABO3AIIUTHBIX M HMHBIX OpraHU3aluil
U OTHENBHBIX TPYII TPakKAaH C MCIONb30BAHUEM HH-
(OpMAIOHHBIX TEXHOJIOTHIA, HapalluBaHue WH)Op-
MAallMOHHOTO BO3JCHCTBHS Ha HaceleHue Poccuu, B
HEPBYIO OYepelb HA MOJIOJCKD, B LENAX Pa3MbIBAHHS
TPaIUIHOHHBIX TYXOBHO-HPAaBCTBEHHBIX [IEHHOCTEH, O
4yeM cKka3aHo B 1. 12 Jlokrpunel. He cienyer 3a0bIBath
U 00 HCIIOJB30BaHUN TEPPOPUCTHUCCKIMHU H IKCTpe-
MHCTCKUMHU OPTraHU3alMsIMA MEXaHH3MOB HH(OpMAIIK-
OHHOTO BO3JIEHCTBUS Ha MHIUBHIYaIbHOE, TPYIIIIOBOEC
U OOIIECTBEHHOE CO3HAHKE B IENIAX MPOIMAraHIbl dKC-
TPEMHUCTCKOUN HIEOJIOTHH.

KoneuHo e, OIHIM M3 OCHOBOIIONATAIONIMX TPHH-
ITUIIOB TIPAaBOBOTO T'OCYNAPCTBA, IIOCTPOSHHOTO Ha JIEMO-
KpaTUYecKoil OCHOBE, SBILIETCsI cBoOOma MH(OpMAINH,
BBIP)KAIOIAsICS B CBOOOZE €€ PacrpoCTpaHEeHHsI U JI0-
CTYMHOCTH JIs1 TFOOOTO 3aMHTEPECOBAHHOIO B €€ MOy~
yeHun. OrpaHHdYeHNe TaKoW CBOOOIBI JIOITYCTHMO B Kpaii-
HHX CITy4asX, CBSI3aHHBIX C UHTEPECaMHU TOCylapcTBa B
obnacty 6e30MacHOCTH, COOITIONICHHS MPaB YeTIOBEKa.

CornacHo JIOKTpHHE MMOJ HAIIMOHAJIBHBIMU HHTE-
pecamu B MHPOPMAIMOHHOW cdepe moapasymeBaeTcs,
HApsy C IPYTUMH acCIEeKTaMH, «...NPUMCHEHUE WH-
(hOpPMaITOHHEIX TEXHOJIOTHH B HHTEPECaX COXPAHEHHS
KYJIBTYPHBIX, ACTOPUYCCKUX U TyXOBHO-HPABCTBEHHBIX
IIEHHOCTEe MHOTOHAMOHAIBHOTO Hapoaa Poccuiickoit
Oenepauuu» [3].

K ocHOBHBIM HamnpaBjeHUsM obecriedeHus nHPOp-
MAIMOHHON O€30IMaCHOCTH OTHECEHBI B TOM YHCIIC:
HeHTpanm3anus WH(GOPMaIHOHHO-TICHXOIOTHIECKOTO
BO3IEHCTBUS, B T.4. HAIPABICHHOTO HA MOJAPHIB HCTO-
pUYECKUX OCHOB W HATPUOTHUECKUX TPAIUINHA, CBS-
3aHHBIX C 3amuTol OTeuecTra (1. «1a» cT. 21), mporuBo-
JEHCTBHE HCIIONB30BAHUI0 WH(POPMAIMOHHBIX TEXHO-
JOTWH ISl MIPOMAraHibl SKCTPEMUCTCKON HACOJIOTHH,
pacnpocTpaHeHus kceHopoOHuH, uaeld HalnOHATLHON
UCKITIOUYUTEIBHOCTH B IENSX MOIPhIBA CYBEPCHUTETA,
MOJINTHYECKON U CONMABHON CTaOMIBHOCTH, HACHIIb-
CTBEHHOTO M3MEHCHHSI KOHCTHTYIMOHHOTO CTPOS, Ha-
pyUIEHUS TEPPUTOPHAIBHON 1enocTHOCTH Poccuiickoi
Oenepannu (1. «a» cT. 23), HedTpanu3amus HHpopma-
IIMOHHOTO BO3ICHCTBUS, HAIIPABJICHHOTO HA Pa3MbIBa-
HHE TPATUIMOHHBIX POCCHUCKUX TyXOBHO-HPABCTBCH-
HBIX [IEHHOCTEH (1. «K» CT. 23).

OnHo# 13 mpobaeM, BCTAIOIIUX HA MYTH pean3a-
i «JIOKTpUHBI WH(POPMAIMOHHOW 0€30TacHOCTH,
SIBJISIFOTCS] OTPAHUYCHHBIC BO3MOXKHOCTH COBPEMEHHBIX
IPOTPaMMHBIX CPEIICTB B PETYIHPOBAHNH IIOTOKOB HH-
(dopMaI ¥ BO3HUKAIOIINE B CBA3U C ITHM IIPAaBOBEIC
BOIIPOCHL.

Tak, B messix orpaHu4eHusi 000poTa HEKeNaTeIb-
HOW mH(poOpMaIu B COOTBETCTBUU cO CT. 15.1 Dene-

panbHoOro 3akona ot 27.07.2006 Ne 149-®3 «O06 uH-
(dhopmarmu, THHOPMAITMOHHBIX TEXHOJIOTHAX U O 3alllH-
Te nHpopMauum» (nanee —3akoH 00 nHpopmanun) [10]
co3naH «EnuHEIN peecTp JOMEHHBIX UMEH, yKa3areiaen
CTpaHUI] CaliTOB B ceTH MIHTEpPHET U CETEeBHIX aJpecoB,
MTO3BOJIIOIMINX MIEHTU(HUINPOBATH CalTHI B ceTn MH-
TEpHET, coieprKalire NHPOPMaIUIO, pacpoCTpaHEHUE
kotopoi B Poccuiickoit @enepanyn 3ampemeHo». B pe-
€CTp BKJIIOUAIOTCS IOMEHHbIE NMEHA U (MJIM) yKa3are-
JIU CTpaHULl caiiToB B cetu MHTepHET, ceTeBble ajpeca,
MO3BOJISIONINE UACHTU(PUIHUPOBATh CalThl B ceTn WH-
TEPHET, CoieprKamiie MHHOPMAITUIO, PACTIPOCTPAHCHIE
koropoii B Poccutickoii denepanuu 3anpenieHo. 3aKoH
MIPEJIKCHIBAET ONEPATOPY CBSI3U OIPAaHUUYUTh TOCTYI K
TaKOMY CauTy.

Opnnako, kpoMme cetu MHTEpHET, KOTOpYIO rocyaap-
CTBO OTHOCHUTEJILHO YCIICUIHO PEryJIUpYyeT, CYIIECTBY-
10T U aKTMBHO pa3BUBAIOTCS CETH, IPOLIECC PEryIUupo-
BaHUS KOTOPBIX TEXHUYECKH 3aTPYIHEH, YTO IPUBOIUT
K BO3MOKHOCTH paclpOCTpaHEHUsl HeXeJaTelbHOI
HuH(pOpMAIIHH.

Tak, amprepHaruBoli VHTEpHETY CTaHOBSATCS
ceTH, oObelIMHEHHbIE Mo oOuMM Ha3BaHueM «Jlap-
kae™ (Darknet), mocrpoennsie o mpunnuny F2F-
cetu (Friend-to-friend), B KOTOpO#l MOTYT HaXOOUTHCA
TOJIBKO JTOBEpEHHbIE yyacTHUKH. OJHUM M3 BapHaH-
TOB CKPBITUSl CBOETO IMPHUCYTCTBUA B CETU SBIACTCS
RetroShare, kotopoe mpezcraBnser coboil mporpamm-
HOE oOecreueHue 11 0OMeHa IMHChbMaMH, COOOIICHNUS-
MH, (aiiIaMn B KPUIITOCETH CPEIH JOBEPEHHBIX yUacT-
HUKOB, ONpEAENAIONINXCS MyTeM oOMeHa cepTuguka-
Tamu. [P-anpeca y4aCTHUKOB CETHM HENOCTYIIHBI IPYyT
JpyTy, COOOIEeH s UPPYOTCa, 00MEH COOOIICHUIMHI
MIPOMCXOANT O3 UCTIONB30BaHMs cepBepoB. CTpyKTypa
CETH JIeNIaeT MPAKTUYECKU HEBO3MOKHBIM MOHUTOPUHT
U BTOP)KEHHUE U3BHE.

Jpyrum BapuaHToM HauOojiee pacHpOCTpaHEH-
HOHM Ha JIaHHBII MOMEHT aJIbTEPHATUBHOW CETH SIBIISI-
etcst ceTb Tor (Oonee 1,5 MiIH monb30Batrene, OKOJIO
200 TteIc. momb3oBarenel B Poccun) [17]. Jlannas cu-
cTeMa ObUla pa3paboTaHa HCCIENOBaTENbCKOM J1abo-
paropueit BMC CHIA [15]. Tlo manaeiM Washington
Ppost, B YMCIIO OpraHu3aluid, OCyIeCTBISIOINX (PUHAH-
COBYI0 TIoIIepKKy Tor, BXonsaT MHHHACTEPCTBO 000pO-
Hel ¥ TocynapcTBennslii genaprameHT CILIA, a Takxke
HarnmonanbHeIi HaywHbIi Qonx [16].

Tor MmMO3BONSET KOMIBIOTEPAM CBSA3BIBATHCS AHO-
HUMHO, UCKJII0Yasi BO3MO)KHOCTb OIIPENeNIeHHs JINYHO-
ctu nons3oBarens. B cetu Tor tak ke, kak B HTEp-
HETe, CYIIECTBYeT BOBMOKHOCTh CO3IaBaTh JTIO0OBIE pe-
cypcsl (J1abopatopusa Kacnepckoro oOHapy»Kuia 0KoJo
900 CKpBITBIX PECYPCOB, HAXOMAUIUXCS MOCTOSHHO
onsnaiit [9]), ¥ co3aaHue UX HE COCTABISET OCOOBIX 3a-
TpynHeHuil. I1pu 3ToM omnpenenuTs BiIaaenblia pecypea
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U pacroioKeHHEe CepBepa HE MPEICTABISIECTCS BO3MOXK-
oM. Rift Recon’s Darknet Research Team na wrons
2014 . oueHUBaeT KOIUYECTBO CATOB ceTu OT 80 THIC.
1o 600 TeIC. [19].

Bricokast 3aIlMIIEHHOCTh U PaCIpPOCTPAHEHHOCTD
Tor oGecrieunBaeTCs HOMHON JETIEHTPATN30BAHHOCTHIO
(HET €IMHCTBEHHOTO IIEHTPAJILHOTO CEpBepa), Crocoo-
HOCTBIO paboTaTh MOBEPX IPYTUX CETEH, a Takke 3a
CUET WCIMONb30BAHHS BOJOHTEPCKUX Y3JIOB, KOTOPHIC
MOYKET TIPEIOCTaBUTH JIIOO0H KETArONHiA, BCIECACTBUC
Yero CeTh Pa3pacTaeTCs U yBEIHMYHBACTCS €€ MPOMyCK-
Hasl CIIOCOOHOCTh. AHOHIMHOCTB OCYIIECTBISICTCS TIPH
MIOMOIIIX TIPETOCTABICHHS OTb30BATEIIO I, COCTO-
Ameld kKak MUHAMYM U3 TpeX Y3JIOB: BXOIHOTO, Tiepe-
JIATOYHOTO M BBIXOAHOTO. Ha KaXk0M u3 y3moB Tpahuk
mudpyercs. Kaxapie 10 MUHYT 11eTTb aBTOMAaTHYCCKH
pas3pbIBaeTcs U CO3JaeTcs 3aHOBO [6].

B cetu Tor umeroTcsi CBoM CoOIUalIbHBIE CETH, T10-
HCKOBBIC CEPBHUCHI, (DaillloOOOMEHHUKH, YaThl, 3epKaia
caifroB lHTepHETa, 320JJOKHPOBAHHBIX B TEX WM HHBIX
rocynapctBax: The Pirate bay (pacnpoctpaHenue mnu-
parckoro koHTeHTa), KaBkas-1ieHTp (pacnpocTpaHeHHE
IKCTPEMUCTCKON UICOTIOTHH).

Kpome pacmpocTpaHeHHS BpEJOHOCHBIX IIPO-
rpamMM, TOPTOBJIM OPYKHEM, HAPKOTUKAMU, KPaICHHBI-
MH TaHHBIMH, PaclpOCTPaHEHHs MOPHOTpaduu, CeTh
Tor orpaHn4MBaeT KOHTPOJIb FOCYIAPCTBA HAJl PACIIPO-
CTpaHEHHUEM JIECTPYKTHBHBIX HACOJOTUH JINO0 IpYyToi
HEXKeNaTeIbHON HH(POPMAIIHH.

Kpome Ttoro, ucrnons3ys Tor-browser, o0xomsaTcs
OJIOKMPOBKHU CaliTOB, 3a0JOKUPOBAHHBIX TpoOBaiaepa-
MH II0 PEIICHUIO TOCYIapCTBa.

Jns obxoma OIOKMPOBOK BO3MOXHO TaKkKe BOC-
MIOJTB30BAThCS TUTATMHAMU JTHOO PACIIMPEHMSIMA JUIS
Opay3epoB, Mpokcu-cepBepoM b0 Opaysepom Opera,
B KOTOpbIii ¢ Bepcuu 37.0.2178.43 Bcrpomim 00Xxon
6nokupoBok ¢ nomoipo VPN [1], a 10 3TOro MOXxHO
OBLIO BOCIIONB30BATLCS pexkuMoM Turbo.

B nensx orpanudenust 060poTa HHGOPMAIHUHY, TPH-
3HAaHHOW HEXKEeJIAaTeIbHOW K pacipoOCTPAaHEHUIO, U Tpe-
CCUCHUS TMPECTYIUICHUH, COBEPIIAEMBIX C ITOMOIIBIO
KOMITBIOTEPHBIX TEXHOJIOT U, TOCYNapCTBa MPeIIpHHH-
MAFOT MOMBITKU KOHTPOJIS HAaJI 3TOH YacThio cetu. Taxk,
25 cenTsa0ps 2009 . Kuraii BKIIFOYHI B YEPHBIN CITUCOK
80% mny6muunsix [P-cepsepor Tor [14], HO 3TOT cmo-
co0 OJIIOKUPOBKU OBIT 000WIIEH C IMOMOIIBIO CETEBBIX
MoctoB [18]. B orBer Ha 31O mpaBuTenbcTBO Kuras
IPUMEHHIIO YCOBEPIICHCTBOBAHHBIE METOIBI CKAaHHPO-
BaHUs CETH [ UX OOHapyxeHus [4], KOTOpbIe, B CBOIO
ouepeb, pazpadoTunkaMu Tor ObUTH HEHTPaTHU30BaHBI
C IMOMOII[BIO TEXHOJIOTHH 3aIUTHI MOCTOB.

[lpy 5TOM CTOMT OTMETHUTH, HYTO KOJNYECTBO
nosip3oBareneil cetn B Kurae HEBENHMKO M COCTaBIIsA-

eT B mepuos ¢ Ui no centsiops 2016 . or 1000 o
3000 nome3oBarenei [17].

C 2012 1. Tor 6moxupyercst B Hpane, Ha uto pas-
paboTYMKaMH CETH TaKXe MOJATOTOBIICHBI CIIOCOOBI 00-
xona 6mokupoBku. C uronist 2016 1. mo centsiops 2016 1.
KOJIMYECTBO IoJib30Bareneil u3 MpaHa cocTaBUO OT
4000 go 8000 [17].

CrouT nmpenrnonaokuTh, YTO HE BCE IOJIB30BATEIN
Tor u mpyrux «JlapkHeT» MCHONB3YIOT UX Ui Tpe-
CTYIHBIX 1ieJeil. MHOrue ucronb3yoT UX MOTOMY, 4TO
KENaoT CKPBITh CBOU JCUCTBUS B CETH, IOTOMY UYTO HE
JIOBEPSIIOT TOCYapCTBY, CYUUTAIOT CETh IPUHLUITHAIBHO
CBOOOJIHBIM OT JIFOOBIX OrPaHUYEHUN TPOCTPAHCTBOM.

C 1 HOos10pst 2017 T. BCTyNArOT B CHITYy U3MEHEHUS
B 3akoH 00 uH(popMaIuu, BHeCeHHbIe DenepaibHbIM
3ak0HOM OT 29 urons 2017 . Ne 276-D3 «O BHeceHUMn
B Denepanbublii 3akoH "O0 uHpopmanyu, uHGOpMa-
IUOHHBIX TEXHOJOTHAX M O 3almuTe WHpOopMannuu'»
[8], B yacTHOCTH 3ampelnaroniye BiaajaenabiaM uHGop-
MAaIMOHHO-TEJICKOMMYHHKAIMOHHBIX ceTel, mH(popMa-
LIMOHHBIX pecypcoB (caiiToB B cetu MHTepHET U (MITN)
CTpaHHI caiiToB B cetu VHTEpHET, MHPOPMAITMOHHBIX
CHUCTEM, MPOrpamMM JJisl AIIEKTPOHHBIX BBIYUCIUTEINb-
HBIX MAIlIMH), IOCPEJCTBOM KOTOPBIX 00ECIICUnBaCTCS
JOCTyN K MH(GOPMALMOHHBIM pecypcaM, UHPOpMaLu-
OHHO-TEJIEKOMMYHMKALIMOHHBIM CETAM, AOCTYII K KOTO-
pbIM orpaHudeH Ha Teppuropun Poccuiickoit denepa-
LMY, IPEJOCTABISITh BO3MOKHOCTD MCIIOJIb30BaHUs Ha
Tepputopun Poccutickoit @eaeparinu npuHaiexanmx
UM HUHPOPMAIMOHHO-TEIICKOMMYHUKAIIMOHHBIX CeTeit
1 UH(GOPMALIMOHHBIX PECYPCOB IS ITOMYUYEHHSI 1OCTY-
na K WHPOPMAIMOHHEIM pecypcaM, WH(GOPMAIIMOHHO-
TEJIEKOMMYHHUKALIMOHHBIM CETAM, JOCTYN K KOTOPBIM
orpaHudeH Ha Tepputopun Poccuiickoit @exeparun.

[TpoGnemoti peanmuzanuu JaHHBIX MTOJIOKEHUN 3aK0-
Ha 00 HH(POPMAIINH SIBIISETCS TO, YTO MPOKCH-CEPBEPHI,
MIPU NOAKIIOYEHUHN K KOTOPHIM MOJIb30BaTeNb MOIy4aeT
JOCTYII K pecypcaM, AOCTYIl K KOTOPbIM OIpaHMYEH Ha
tepputopuu Poccuiickoit @exepaunu, Gusndecku pac-
ronaratotcst 3a npegenamu Poccuiickoit @exepannu, u
HX KOJIMYECTBO MOXKET ObITh HEOTPaHUYEHHO, a ajipeca
MOTYT IIOCTOSHHO MEHAThCs. Kpome Toro, apxurekrypa
cetu Tor He O3BOMISIET KOHTPOJIUPOBATH TOUKH BXO/A B
CeTb, T.K. OHU OCYIIECTBIISAIOTCS Yepe3 IpyTrux MoJb30-
Barenel, a He CepBephI.

Crout Takxe 100aBHUTH, YTO MOA NEHCTBUE 3aKOHA
nonaznaer TexHoioruss VPN, mo3Bonsromias opraHu-
30BBIBAaTh CETH C BBICOKMM YPOBHEM JOBEpHUS MOBEPX
JIpYTuX ceTeil, KOTOPOU MOJIb3YIOTCS ISl IIOCTPOSHUS
KOPIIOPATUBHBIX CETEH BHICOKOM CTETIEH! 3aIUIICHHO-
cTi. BO3MOXXHOCTH MONy4YeHHsI JOCTyNa K pecypcam,
JOCTYH K KOTOPBIM OTPaHMYEH, SIBISIETCS MOOOYHBIM
CBOMCTBOM JaHHON TEXHOJIOTHH.
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brokupoBka qocTyna K KOHTEHTY CTalKUBAETCS C
npo0eMaMu He TOJBKO TEXHUYECKOTO, HO U PABOBOTO
xapakrepa [5].

DTO BBIpaXKAETCs, B YaCTHOCTH, B TOM, YTO OIpa-
HUYCHHE TOCTYIA K HHQOPMAIIUK IPOTUBOPEUHUT CT. 19
«Bceobielt nexmapanuy mnpae 4eloBeKa», B KOTOPOH
OMPENENsIeTCs, YTO «...KaX/bI YeJI0BEK UMEET MPaBO
Ha cBOOOIY YOeXJIEeHU! W Ha CBOOOIHOE BBIPAKCHHE
uX, ...CBOOOJY HUCKaTh, MONYy4YaTh U PACHPOCTPAHSITH
WHGPOPMAIINIO B WJIEH JTFOOBIMH CPEICTBAMH U HE3aBH-
CHUMO OT TOCYAapCTBEHHBIX IpaHull...» [2]. OgHuUM U3
HEIOCTATKOB OTPaHUYCHUS JOCTyIa Ha COBPEMEHHOM
JTare sIBISETCS TO, YTO AOCTYI OJOKUPYETCsI HE K KOH-
KPETHOMY MaTepHaly, a K CalTy IETUKOM, YTO MOXKET
MPUBECTH K HAPYIICHHIO MPaB YeIOBEKa B 4aCTH CBO-
00mHOTO 000POTa UHPOPMALIUY.

Takum 06pa3oM, TOCYIapCTBY HE YAACTCS B OJTHOU
Mepe KOHTPOJIMPOBATh CETh, HE OTPAHUYHB OJTHO U3 Oa-
30BBIX MPAB YEIOBEKA — MIPABO HA CBOOOMHBIN TOCTYII K
nHpopMmanuu. U eciii B AMHUYHBIX CITydasX B IEIAX
MPECEUCHHUS MPECTYIUICHUI MOXKHO TEXHUUECKHU OTCIIe-
JIUTh WIX OTPaHUYUTh JICHCTBHS JIUIA B CETH, TO B CITy-
Yasx MAacCOBOW «BHPTyalbHOW smurpanuu» B «Jap-
KHET» TaKue NeHCTBYsI OyIyT TEXHHYECKHU CIIOKHBIMH H
HEOIPAaBIAHHO PECYPCOCMKHUMU. AJBTEPHATHBOMN 3TO-
My MOXKET CTaTh JKECTKO OpPTaHW30BaHHAs CETh C pas-
PCLICHHBIMH PECypCaMH, OTKIIOUCHHAS OT BHEIIHErO
mupa. llenecoobpa3HOCTh TOCTPOCHHUS TaKOH CeTH Ha
COBPEMEHHOM 3Tare Pa3BHTHSA YeJOBEUECTBA KpaiiHe

COMHHUTEIIbHA, YpeBaTa yepooM BO MHOTHX 00IacTsaxX
’KM3HU 00111eCcTBa.

[TosTOMY €IMHCTBEHHBIM BApPHAHTOM pPA3BUTHS
CTaHOBWTCSI TIOBBIIIEHHE IOBEPHS MEXIYy Tocymap-
CTBOM H TOJIb30BATEIISIMH CETU, Pa3BUTUEC UHCTUTYTOB
«OIIEKTPOHHOM JEMOKpaTHUW», HCIOIAb30BaHus IH-
TEpHETa KaK MHCTPYMEHTa «OOpAaTHOW CBSI3U» MEKIY
TPaXIaHCKUM OOIIECTBOM U TOCYIAPCTBOM.

JIOTIOMTHUTENBHO K YKa3aHHBIM HANPaBICHUSIM He-
00xomuMo 100aBUTH pa3paboTKy 00pa3oBaTENbHBIX
OporpamMM, JIMKBUAUPYIOMIMX «HHPOPMAIUOHHYIO
0e3rpaMOTHOCTBY, (HOPMHPYIOIIUX HABBIKA PadOTHI
¢ uHpopmaruel, oOBICHIIONUX METOAbl €€ co3ja-
HUS ¥ TIPE0Opa3oBaHMs, MOCIEACTBUS HETPAMOTHOTO
¢ Hei oOpameHus. CTOUT OTMETUTh, YTO HEKOTOPHIC
MoIo0HsI TAKUX IPOTPAMM CTUXHHHO HOPMHPYIOTCS B
pa3IMYHBIX UHTEPHET-COOONIECTBAX, HAIPABICHHBIX
Ha pazoOiayeHue «(pIUKoB», BOPOCOB U Je3MHPpOpMa-
1Y,

«JloxTpuHa nHpOpManoHHOK Oe3omacHocTH Poc-
cuiickoii denepanum» Kak MEMEHT CUCTEMBI pean3a-
UM MICONOTHIECKON (YHKIIMH TOCynapcTBa Ompese-
JISIeT OCHOBHBIC HAIIPABJICHUS ¥ IIPHHITUITBI B3aUMOICH-
CTBHSI TOCYIApCTBa C BHPTYaJIbHBIM IIPOCTPAHCTBOM.
Bwmecte ¢ Tem peanusanuu JJoKTpuHBI TpeOyeT MpHHs-
THSI HOPMAaTUBHO-TIPABOBBIX aKTOB, YCTPAHSIOIIHNX TIPO-
OeNnbl B pPEryJIMpOBAHUU OOIIECTBEHHBIX OTHOIICHHIA
B HOBOM KOMMYHHUKAIIMOHHON Cpene, KaKUM SIBIISIETCS
BUPTYaJIbHOE TIPOCTPAHCTBO.
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310pOBhE YEIOBEKA MPEJCTABIISIIO COOOW BaXKHEM-
LIYI0 IEHHOCTh BO BCe BpeMeHa. [IpaBo Ha 310poBbe,
€ro OXpaHy ¥ MEAWIIMHCKYIO IOMOIIh TECHO CBSI3aHO C
MIPaBOM Ha )KHU3Hb, KOTOPOE TAKKe rapaHTHUPYETCs U OX-
paHseTCs TOCYIapCTBOM M CIIYKHT OPHEHTHPOM TOCY-
JapCTBEHHO-NPaBOBOrO pa3Butus Poccuu [7, c. 74; 9].

OTO 03HAYaeT, YTO HE TOJNBKO CaM YEIOBEK 00s3aH
MPUHUMATh MEpPHI 10 COXPAaHEHHIO CBOETO 3/10pPOBbBS,
HO ¥ TOCYNApCTBO JOJDKHO 3a0O0THTBCS O COCTOSIHUH
30POBbS HAllMW, CO3/aBaTh YCJOBUS IJs peanu3a-
I KOHCTUTYIIMOHHOTO IIpaBa HA OXPaHY 310pPOBbS U
MEIULIMHCKYI0 moMolnb. C 3TO# 1eabio opraHamu ro-
cymapcTBa B paszButue nonoxenuit Koncrutynum PO
pa3padarbIBalOTCA U MPETBOPAIOTCSA B JKU3HB MHOIO-
YHCICHHBIC HOPMAaTHBHBIE ITPABOBBIE AKTHI PA3IMIHOTO
YPOBHSI, 3a]1auaMH KOTOPBIX SIBIISIFOTCS OCYILIECTBICHUE
IpOQHUIAKTHIECKUX MEPOTPHITHH, OpraHu3aIys Me-
JUIIMHCKOW IOMOIIY HACEJIEHUIO.

UccnenoBanme 1EHHOCTHBIX acHEKTOB TpaBa Ha
OXpaHy 30POBbS U MEAULUHCKYIO [TOMOILb MO3BOJISET
BBISIBUTH €ro 0CcoOYyI0 3HAYMMOCTH C IICNIbIO JTAIbHEH-
IIUX COLMAJBHBIX MPEoOpa30BaHUI U «OIpeAeTICHUs
HOBBIX 3aKOHOMEPHOCTEH Pa3BUTHS POCCHUUCKOTO 3a-
KOHOJIATeNIbCTBAa B YKa3aHHOW oOmactu» [13, c. 167].
AKTyaJbHOCTh HCCIIeIOBaHUs 00yCIIOBIeHa HEOOXOMH-
MOCTBIO COBEpPILIEHCTBOBaTh JeiCTByolIee B Poccun
3aKOHOJIATEILCTBO B Cepe 3MPaBOOXPAHEHHS C yIETOM
MIPEEMCTBEHHOCTH TOJIOXKHUTEILHOTO OIBITA COBETCKO-
'O rocynapcTsa B cepe 31paBoOXpaHeHus, aKTyaIbHO-
ro B HacTOAMMX ycnoBusix. C 3TOH Lenbl0 B Hay4HOH
CTaThbe aHAIM3HPYIOTCS BaXXHEHIIHE HOPMAaTHUBHBIC
MIPAaBOBBIE aKTHI, PEITIAMEHTUPYIOIIUE ITPABO HA OXPaHy
3I0POBBS M MEAUITMHCKYTO ITOMOIIb, TPEUMYIIECTBEH-
HO C COBETCKOTO BPEMEHHU.

TeopeTnueckold OCHOBOW HCCIEAOBAHUS CTAIH
HayyHble TpyAbl TaKUX aBTOpoB, kak B.B. Bimacen-
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koBa, A.A. Tomyoes, O.B. Topoxorues, C.A. [[roxu-
xoB, /[.B. EropoBa, B.A. NBanenko, B.C. NBanenko,
H.M. Komnocora, N.A. Komoueir, M.U. JIutoBkuHa,
®.M. Pymunackuii, A.K. Ceprees, H.B. CururtoBa, n
JIPYTUX UCCIIEA0BATENCH.

KoHCcTHTYIIMOHHOMY 00€CIEUEeHHIO TpaBa HA OX-
pany 310poBbsl B Poccuiickoil @enepanuu nocesieHa
Hay4gHas padora C.A. J{roxxukoBa [5], comepkanue KOH-
CTUTYLIMOHHOTO MpaBa Ha OXpaHy 3[0POBbs MIPOaHAIIHU-
3upoBai A.K. Ceprees [10], BOrpocsl 0OTBETCTBEHHOCTH
3a HapyllIeHHEe KOHCTUTYLIMOHHBIX MpaB OBbLIN MpeaMe-
TOM paccMOTpeHHs HaydHbIX uccienoBannii O.B. To-
poxoBueBa, H.M. Konocogoii, H.B. Cururosoii [4, 8,
20], ucropuueckast peTpOCIeKTHBAa KOHCTUTYITHOHHOTO
IIpaBa Ha OXpaHy 370poBbs oxBaucHa .I. banankoBoit
[1] m op. BmecTe ¢ TeM MHOTHE acTeKTHI MpaBa Ha OX-
paHy 310pOBbs U MEAULIMHCKYIO IOMOIIb HY>KAAIOTCS B
JaJIbHENIIINX Hay4YHbIX UCCIIEOBaHUAX.

B npornecce moAroToBKM Hay4YHOW CTAaThbH MCIIOJNb-
30BaNUCh  (POPMATBHO-IOPHINUECKUM, CHHEpreTHIe-
CKUH, TUAJIeKTUYECKHII METOIbl, METOIbl aHalu3a |
CPaBHUTEJIBHOIO IIPABOBEIEHUS.

OmnpezneneHue MOHATUA «3I0POBBEY» CONEPIKUTCS
B CcT. 2 ®enepanbHoro 3akoHa ot 21 HosiOpst 2011 r.
Ne 323-03 «O0 ocHOBaxX OXpaHbI 310POBbS TPaKJIaH B
Poccwuiickoit @enepanum» [17]. TIpaBo Ha oxpaHy 310-
POBBSI 1 MEJUIIMHCKYIO TOMOIb HHTEPIPETUPOBAIOCH
B 3aKOHOJATEJIbCTBE Ha pPa3IMYHBIX HCTOPUYECKUX
JTamax mo-pasHomy. Kpome Toro, moHsTHe OXpaHbI
3]10pOBbsI TOKE BUAOU3MEHSIIOCH, U, COOTBETCTBEHHO,
MOJBEPrajiuch MPeoOpa3oBaHUAM MEXaHU3MBI obecrie-
YEeHMsl JaHHOTO IIpaBa.

K coBpeMeHHOMY MOHMMAaHHUIO OXpaHbl 3A0POBBS
rpaxiaH 3aKOHOJATEJIbCTBO MPUIIUIO HE Cpasy, a TOJb-
ko B 2011 r. ¢ mpuHATHEM BbIlIEyKa3aHHOTO (enepab-
HOro 3akoHa. OXpaHa 370pPOBBsI BKIIFOYAET B Ce0sT MEPHI
MOJIUTUYECKOTO XapaKTepa, SKOHOMUYECKHE, IPaBo-
Bbl€, COLIMAJIbHbIE, HAYYHbIE, MEIUIMHCKHIE, CAHUTap-
HO-TIPOTUBOANUAEMUYECKUE (npodunaktryeckue)
MEpBI, OCYIIECTBISIEMbIC OpTaHaMH ITyOJIMIHOM BIAaCTH
Pa3HOro ypOBHS, UX JOJKHOCTHBIMH JIULIAMH, & TaKXKe
rpaxaaHaMi B IeNsSX NPOPHUIAKTHKH 3a00JeBaHUH,
COXpaHEHHS M YKpPEIUIeHHs (U3UYECKOTO W TCHXHYe-
CKOI'0 3[J0POBbsI KQXKJIOTO U€JIOBEKa, OAJIEPKaHUSI €To
JIOJITOJIETHEH aKTUBHOW JKWU3HH, MPEJOCTABICHUS €My
MEIUIIMHCKON ITOMOIIIH.

KoHcTuTymmoHHOMY MpaBy Ha OXpaHy 340POBBS
U MEIWIUHCKYIO TIOMOIIL KOPPECHOHANPYET O0s3aH-
HOCTb TOCYIapcTBa B JIMIIE KOMIETEHTHBIX M YIOJIHO-
MOYEHHBIX M OPTaHOB IO 00ECIIEUECHHUIO pPeaTH3aIliuu
JAHHOTO IpaBa. B 3TuX 1ensax rocyaapcTBOM NPUHUMA-
JUCh U NPUHUMAIOTCA MEPHI 110 pead3aluu rocymap-
CTBEHHOU MOMUTHUKH B chepe 3MpaBoOOXpaHEHHUS.

Bonpocs! oxpaHbl 310pOBbs ObUIN aKTYaJIbHBI €Ille
npu MBane ['po3Hom, yupeauBiieM ANTEKapcKylo Ma-
nary, KoTopyto 3areM bopuc ['onyHoB npeobpazoBai B
Anrekapcknii mpukas. Co Bpemen Ilerpa I u mpu Exa-
tepune Il rocyaapcTBo 3HaUMTENBHO PACIIUPUIIO CBOE
BIMsIHHE Ha cepy 3apaBooxpaHeHus [2].

B Konctutynusx CCCP 1936 u 1977 rr. conepxa-
JIFICh HEKOTOPBIE OUepTaHUs IIpaBa Ha OXpaHy 3I0POBbS
Y MEJUIMHCKYIO IOMOIIb B COBPEMEHHOM MTOHUMAaHHUH.
Taxk, Konctutyuus CCCP 1936 r. conepkana ct. 120, B
KOTOpOW mpeaycMarpuBaiioch «mpaBo rpaxnadn CCCP
Ha MarepuaibHoe oOeclieueHre B CTapOCTH, a TaKKe
B ciy4ae OOJe3HH M MOTEPH TPYAOCHOCOOHOCTH 3a
CUET TOCylapcTBa, OSCIUIATHOH MEIHMIIMHCKON IOMO-
UIbI0 TPYASIIUMCS, MPENOCTaBICHHUEM B IOJIb30BaHUE
TPYASIIAMCS TIHPOKOW ceTu KypoptoBy» [10]. Crnemo-
BaTeNIbHO, KaK TaKOBOTO IpaBa Ha OXpaHy 3I0pPOBbs
Koncturymmuss CCCP 1936 r. He 3akperusana, a Wb
YIOMHHAJa O HEKOTOPHIX BO3MOXHBIX BapHUAHTaX €ro
peanu3anyy B ONPEIEIICHHBIX CITyJasX.

19 nexabpst 1969 r. 6putn yTBepxKICHBI «OCHOBBI
3akoHonarenbcTBa CCCP W COMO3HBIX pecrnyOiuK o
3paBOOXPAaHEHUN», COMIACHO KOTOPBIM pa3rpaHuyueHa
KOMIIETEHIIUS B 00IacTH 3apaBooxpaneHus mexay Co-
1030M CCP u corozusiMu pecryonukamu [18]. OcHOBBI
CUUTAIOTCS] B)KHBIM TIPABOBBIM aKTOM, TIOCKOJIBKY aK-
KyMyJIUpOBaJId B ce0e MpaBOBbIE HOPMBI, MOCITY>KUB-
IIMe CYIIECTBEHHBIM 3aIeJIOM ISl COBEPIIECHCTBOBA-
Hus chepbl 34paBoOXpaHeHus B AanbHelimeM. Craths |
«OcnoB 3akonomarensctBa CCCP u coro3HbIX peciry-
ONMMK O 3IpPaBOOXpaHEHHM» 3aKperuia 3aa4d COBET-
CKOTO 3aKOHONATENBCTBA B c(epe 3IpaBOOXpaHCHUS,
a MMEHHO perylupoBaHHE OOIIECTBEHHBIX OTHOIIE-
HUHA B 00JIaCTH OXpaHBI 3MOPOBBSI HACETICHUS B LEIAX
o0ecrieyeHnss TapMOHUYHOTO Pa3BUTUS (DUBHUYECKUX
U TyXOBHBIX CHJI, 37I0POBBS, BEICOKOTO YPOBHS TPYIO-
CIIOCOOHOCTH M JIONITOJIETHEH aKTUBHOW KH3HH TPaK-
DlaH; TMPEAyNpEeKICHNE U CHIDKEHHE 3a00IeBaeMOCTH,
JaJIbHElIIee COKpalleHne HHBAIUIHOCTH U CHIDKEHUE
CMEPTHOCTH; yCcTpaHeHne (HaKTOpOB U yCIOBHH, Bpel-
HO BJIMSIOUIMX HA 37I0pOBbE IpaxkiaH. AHaIu3 3akpe-
TUIEHHBIX 3a/1a9 TI03BOJIIET CETaTh BBIBOJ O MX CTparte-
TUYECKOM XapakTepe, MOCKOJIbKY OHU HarlpaBiieHbl Ha
peanu3anrio BaKHBIX HAIIPABICHUNA TOCYJapCTBEHHON
MIOJTUTHKH B c(hepe 34paBOOXPaHEHHUs B TIEPCIIEKTHBE.

Comacuo ct. 4 «OcnHoB 3axkonomarensctea CCCP
U COIO3HBIX PecIyOJIMK O 37paBOOXPAHEHUW» OXpaHa
37I0POBBSI HACEJICHUS SIBIISIETCST 00513aHHOCTRIO BCEX TO-
CYlapCTBEHHBIX OPraHOB, MPEINPUATHH, YUPEKICHHIHA
n opranm3anuii. [lomHOMOYMsT yKa3aHHBIX CYOBEKTOB
omnpenesuch 3akoHoaarenbctBoM Coroza CCP u co-
I03HBIX pecyonuk. Kpome Toro, 3akoHomaTensHO 3a-
Kpemsack o0s3aHHOCTh rpaxaaH CCCP GepexHo
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OTHOCHUTBCS K CBOEMY 3II0POBBIO U 30POBBIO JPYTUX
yieHoB obmiectBa. Cremyer OTMETHTh, 4TO OCHOBBI
HIAPOKO U MOAPOOHO PErIaMEHTHPOBAIUA MEXaHH3MBI
obecrieueHns peanu3aldy NpaB TPaKAaH Ha OXpaHy
370pPOBbBsI, YTO SBISIETCS HECOMHCHHBIM IPEeUMYIIIe-
CTBOM JaHHOTO 3aKOHA.

C yd4eToM HakoIUIeHHOro ombita KoHcTuTyIms
CCCP 1977 . B ct. 42 3akpenmna mpaBo rpaxaadn CCCP
Ha OXpaHy 3[0pPOBbs. ['apaHTHPOBAIOCH 3TO MPABO MO-
CPENCTBOM OKa3aHMS TOCYAApPCTBEHHBIMHU YUpPEKICHHS-
MU 3IpaBOOXPAaHECHUs OSCIUIATHOM KBaTU(HUIUPOBAHHOMN
MEIUIUHCKOM IIOMOIIN; POCTa KOJIMYECTBA MEIHIIIH-
CKHX YYPEKICHUI, Pa3sBUTHI M COBEPIICHCTBOBAHUS
TEXHUKH OE30IIaCHOCTH W TIPOHM3BOICTBEHHOM CaHWTa-
pHHM; TPOBENEHUS MPOMUIAKTUYECKUX MEPONPHUSITHH;
peanm3ay Mep MO 03IOPOBJICHHIO OKpYXKaIoIIei cpe-
JIbl; 0000 3a00THI O 30pOBbE MOJPACTAIOIIETO MOKO-
JIeHWs, BKIIIOYAs 3alpernieHne IeTCKOTo Tpyaa, He CBS-
3aHHOTO C OOYYEHHEM U TPYIOBBIM BOCIIUTAHHEM; pa3-
BEPTHIBAHMS HAYIHBIX UCCIIEIOBAHMI, HAITPABICHHBIX Ha
MpeAyNpexXaeHUe 1 CHUKEHHE 3a001eBaeMOCTH, Ha 00e-
CIICYCHHE JONTOJIETHEH aKTUBHOM JKM3HU rpakaaH [11].

[onoxurensuoit yeptoit Konctutynuun CCCP
1977 1. IBIANOCH TO, YTO OHA Y/JENHIIa BHIMAaHHE Pa3-
BUTHIO HAyKH B OONIACTH 3IpaBOOXpaHeHUs. MIMeHHO
Ha KOHCTHTYIIHOHHOM ypOBHE OBIIO 3aKPEIICHO MOJI0-
JKEHUE 0 HEOOXOAMMOCTH Pa3BEePThIBAHMSI HAYYHBIX HC-
CIIEIOBaHUH, UTO OBIIO OYEHB 3HAYNMBIM, TOCKOJIBKY B
pa3Bute Koncturyuuu CCCP npuHUMaNuch KOHKpe-
THU3UPYIOIINE HOPMATHBHBIC IIPABOBBIE aKTHI, TOCyIap-
CTBOM OKa3bIBaJach MOJICPKKA HAYIHBIX OTKPBHITHI B
005IacTH MEAWIIMHEI U 3PaBOOXPAaHEHHS. 3a TOIBI CO-
BETCKOM BJIACTH CYIIECTBEHHO BO3POCIO KOJIHMYECTBO
HAyYHBIX PaOOTHUKOB B CTpaHe, YTO CHOCOOCTBOBAIIO
3HAYUTENEHOMY IPOTPECCY U Pa3BUTHUIO BCEX OTpaCIeit
HapomHOTO X03stiicTBa. IlpodeccroHanm3M COBETCKUX
Bpadeil BBICOKO OICHHUBAJICS NaKE MEKTYHAPOTHBIMU
aKcriepTaMi. B TO Bpems He OBUIO BBICOKOTEXHOJIO-
THYHOTO OOOPYAOBAHUS, MOCKOJBKY OTCYTCTBOBAIU
HEOOXOAMMBIE YCIIOBHS IUIS €T0 BHEIPCHHS, OXHAKO
KaueCTBO 3HAHUA W YMCHUN MEIUIMHCKUAX PabOTHU-
KOB ITO3BOJISIIO CTABUTH TOYHBIE TUArHO3EI M HA3HAYATh
a¢dexTuBHOE JedeHue. B To xe Bpems IIIaHOBBIN Xa-
paxTep COBETCKOTO 3IPaBOOXPAHEHHS TIO3BOJISIT ITUPO-
KO TPUMEHATHh NPOPUIAKTHUYECKHE MeponpusTus [6].
Boinbmioe 3HaYeHHE YACIAIOCH MPOPUIAKTHKE HH(EK-
IMOHHBIX 3a00JICBAHUI, HACEICHUIO TIPUBUBAJICS 3]0~
POBEI 00pa3 >KU3HHU, OHO MPUBIEKATOCH K 3aHATHIM
(uznyeckoil KynpTypoil, B T.4. B O00E€IEHHOE BpeMs,
MPOBOIMIINCH MaCCOBBIE MTPOPIIIAKTHIECKHE OCMOTPHI,
(YHKIIMOHHPOBAIN CAaHATOPHO-KYPOPTHBIC YUPEIkKIe-
HUs U Ap. TakuM oOpa3oM, B COBETCKOE BpeMsi ObLIH
KaK MMOJIOKUTEIbHBIC, TAK U OTPHUIIATSIILHBIC YEPTHI, Xa-
PaxTepHBIE IS 34PAaBOOXPAHEHHUS TOTO BPEMEHH.

Ha ¢opmupoBanue HalIMOHATIBLHOTO 3aKOHOAATEINb-
CTBa, OE3YyCIIOBHO, OKa3bIBAIM BIMSHHEC M MEXIyHa-
poanble akThI [3, 14, 15]. MexayHapoaHble HOPMBI UM-
TUIEMEHTHUPOBAINCH B HAIMOHAIBHBIC TIPABOBBIC aKTHI
Y TIOCTENIEHHO MPETBOPSUIUCH B KU3Hb.

Hetictyromas Konctutymms P® 1993 r. mpo-
BO3IVIACHIIA TIPABO Ha OXpaHy 3I0POBbs AJIS KaXKIAOTO
(ct. 41) [12]. TIpu 3ToM OCHOBHOM 3aKOH 3aKpEMui H
MpaBO Ha MEAMLMHCKYIO MOMOIb, KOTOpas OKa3bIBa-
eTcs TpaKIaHaM B TOCYNApCTBEHHBIX W MYHHUIIHIIAIb-
HBIX YUYPEXKICHUAX 3ApaBOOXpaHeHus OecmiartHo. B
CpPaBHEHMH C paHee MPHUHATHIMHA KOHCTHTYIMsIMH KoH-
ctutyuust PO 1993 r. ynenuna BHHMaHHE BOIpOcam
OTBETCTBEHHOCTH JOJDKHOCTHBIX JIMI[ MEIHIIMHCKHX
YUPEXKICHUN 3a COKpbITHE (DAaKTOB M OOCTOSTENBCTB,
CO3JAOIIIX YTPO3Y IS )KU3HH U 3I0POBBS JIFOICH, UTO
HEMAaJIOBa)KHO JJISl TApaHTUPOBAHHOCTH U pealn3aiun
TIpaBa Ha OXPaHy 310POBbSL.

[IpunsTHIl B pazBuTHe nojioxeHuii Konctutynuuu
P® denepanbhbiii 3akoH oT 21 HOsIOpst 2011 1. Ne 323-
@3 «O06 ocHOBax OXpaHbl 310pOBbs TpakaaH B Poccuid-
ckort deneparm» (nanee — O3 Ne 323) nmpexycmorpen
YCIIOBUS peajM3allii TMpaBa Ha OXpaHy 370POBbS, K
YHCITy KOTOPBIX OTHOCHT: OXpaHy OKpy’Kalomei cpe-
IIbl, co3/1aHue Oe30IMacHBIX YCIOBHM Tpynaa, OJaromnpu-
STHBIX YCIIOBHH Tpyna, OBITA, OTABIXA, BOCIUTAHUS
u oOyyeHHs TpakAaH, MPOU3BOACTBO M PeaH3aLHI0
MPOMYKTOB TIHTAaHHUS COOTBETCTBYIOIIETO KadecTaa,
0€30MacHbIX, JOCTYIHBIX U KaueCTBEHHBIX JIeKap-
CTBEHHBIX IPEIapaToB, a TaKXKe OKa3aHUE JTOCTYITHOM
3¢ ¢dexkTuBHON MeauuuHCKONW momou (4. 2 cT. 18).
[IpaBo Ha MEOUIHMHCKYIO ITOMOING IPENOCTABISIETCS
Ka)XJIOMY B TapaHTHPOBAHHOM oObeMe 0e3 B3MMaHUs
IUTaTHl B COOTBETCTBHUHM C MIPOTPAMMOM TOCYIapCTBEH-
HBIX TapaHTHi OECINIATHOTO OKa3aHMs FPpaXKaaHaM Me-
IUIWHCKOM TIOMOIIH, a TakKe B BHJE IUIATHBIX MEIH-
LUHCKUX YCIYT U UHBIX YCIIYT, B T.4. B COOTBETCTBHUHU C
JOTOBOPOM JOOPOBOJIEHOTO MEIMIIMHCKOTO CTpaxoBa-
Hus (ct. 19).

AHanmmM3 COBETCKOTO W COBPEMEHHOTO POCCHIi-
CKOTO 3aKOHOJATeNIbCTBA B cdepe 3ApaBOOXpaHEHUs
CBUZICTENIECTBYET O TOM, YTO Ha COBPEMEHHOM JTaIe
(enepanbHOE 3aKOHOJATENBCTBO CTAaBUT Mepen co0oi
Ooree y3KHe 3aJadd, HEKEINW B COBETCKHU IEPHO.
Tax, IpUOPUTETHHIMU HANPABICHUSIMHU TOCYIapCTBEH-
HOW TIONUTHKH B cdepe 3IpaBOOXpaHEHHsS, HAIPaB-
JIEHHBIMH Ha OXpaHy 3I0pOBbS M MpPeNOCTaBICHUE
MEIUIIHCKON MTOMOIIH TSI BCEX TPaXKAaH, SIBISTIOTCS:
pa3zpaboTka M OCYLIECTBICHHE MNPODUIAKTHUECKHX
MEPOTPHUSITHIA, OPTAaHU3AINS METUITMHCKON TTOMOIIN U
obecrieueHrne CaHUTapHO-3MUAEMHOJIOTHYECKOro Ona-
rononyuusi. Jlyis Goyiee 4eTKOW M MOCIE0BATEIBHOM
peanu3ali TOCYJApPCTBEHHOM NOJIMTUKH B JaHHON
chepe HeoOxXomuMa cBOsI cTparerusi. B coOTBETCTBUH
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¢ Ykazom llpesunenta PO ot 31.12.2015 Ne 683 «O
Crpareruu HalMOHaIbHOU Oe3omacHocTH Poccuiickoii
Oenepauun» pa3BUTHE 3PaBOOXPaHEHUS U YKperie-
HUE 310poBhsi HaceneHus Poccuiickorr dDeneparim
ABIISIOTCS BaXKHEMIIUMH HaIlpaBJICHUSIMU oOecreye-
HUs HallMOHAJbHOH Oe3omacHocTu [16]. B kauectBe
CTPaTEernYecKux Iiesiell TOCYNapCTBEHHOH MOJIUTUKH
Ha3bIBAIOTCS: YBEJINYEHHUE NMPOJOIKUTEIBHOCTH KH3-
HU, CHIDKEHUE YPOBHS WHBAJIUIHOCTH U CMEPTHOCTH
HaCEJICHUs, YBEIMUEHUE YUCIEHHOCTH HaCeJIeHUs; 110-
BBIIIEHUE JOCTYIMHOCTH U KaueCcTBa MEAUIIMHCKOM 110~
MOIIM; COBEPIICHCTBOBAaHUE BEPTUKAJIBHON CHCTEMBI
KOHTPOJISl KauecTBa, 3PPEKTUBHOCTH U OE30MaCHOCTH
JIEKapCTBEHHBIX CPEICTB; COOIONCHNE TIpaB IpaxaaH
B cpepe OXpaHbI 310POBbs U 00ECIIEUCHUE CBA3aHHBIX
C 3TUMU TIpaBaMH TOCYIAPCTBEHHBIX TapanTuil. OqHa-
ko HH @3 Ne 323, uu Crparerus He yIensioT JOJK-
HOTO BHUMaHUS Pa3BUTHIO HAayKH B cepe 30paBOOX-
paHeHHs, TOATOTOBKE BBICOKOKBAIU(UIIMPOBAHHOTO
KaJpOBOI0 COCTaBa, Pa3sBUTUIO U PaCIIUPEHHIO ca-
HAaTOPHO-KYPOPTHBIX yupexnaeHuil. Kpome Toro, mo
cpaBHeHHUIO co cT. 3 OcHoB 3akoHonarenscTBa CCCP
@3 Ne 323 cymmecTBEHHO Cy3UI MEXaHU3MBbI IPABOBO-
ro o0ecreyeHnss OAHOTO M3 BAXHEUIINX KOHCTHTYIIN-
OHHBIX IPaB — MpaBa Ha OXpaHy 370POBbsL.

[TonBozst UTOT BCEMY BBILIEU3JIOKEHHOMY, CIELyeT
KOHCTaTUPOBaTh HECOBEPIICHCTBO (heaepallbHOTO 3a-
KOHOZIATEIhCTBA B Cepe 3aKpeIVICHHs] U peaTn3aliiun
MpaBa Ha OXPaHy 3J0POBbS U MEAUITUHCKYIO IIOMOIIIb, &
Tak)Ke HeOOXOAMMOCTH JTAJIbHEHTIIeH er0 KOPPEKTHPOB-
KU U COBEPILIEHCTBOBAHMS, YTO MO3BOJISET CALNIATh Psijl
BBIBOZIOB.

Bo-nepBhIx, rocyapcTBeHHas MOMUTHKA B cepe
37IpaBOOXPAHEHHS, SBISIOIIASICS OHUM U3 IPHOPUTET-
HBIX HaIpaBJICHUH NEATEIBHOCTU TOCYIApCTBa, HECO-
MHEHHO, IOJKHA YYUTHIBATH MIOTPEOHOCTH H HHTEPECHI
camoro obmiecTBa. Bo-BTOpBIX, COBpeMEeHHas cUCTEMa
OXpaHbl 3[0pOBbsi TpeOyeT BHEAPEHHS HHHOBALMOH-
HBIX PEUICHUI B OONIACTH OpraHM3allii U MpaKTH4e-
CKOTO OCYIIECTBIICHHS MPO(HUIAKTHKH U JICUCHHS 3a00-
JeBaHUi. B-TpeThbHX, YUUTHIBAs POCT MOCTOSHHO MY-
TUPYIOIIUX BUPYCOB 1 00JI€3HEH, rOCYIapCTBO JOIKHO
OIEePaTHBHO PEarupoBaTh HA UX MOSBJICHUE, YCIIUBAT
MepbI TI0 PO HIIaKTHKE 3a00JIEBaHNA, TIPECTABIISIO-
HIMX OMACHOCTh JUISl OKPYXKAFOIIUX, TPEIOTBPAIICHHUIO
MX pOCTa, NOBBIIIATH JOCTYTHOCTh [UIsl HACEJICHHS Me-
JUIUHCKOW TTOMOIINY, 3P (PEeKTHBHOCTh U KaueCTBO Me-
JMIUHCKUX YCJIYT, CHHXKaTh YPOBEHb WHBAJINIHOCTH,
pa3pabaThIBaTh U BHEAPSATH HOBBIC MEIUIUHCKHE TEX-
HOJIOTHH W JICKAPCTBEHHBIC CPEJCTBA. B-4eTBepThIX,
HEOOXOJMMO YYHTHIBATh IMOJOKUTEIbHBIH OIBIT CO-
BETCKOI0 Ieproaa, Oojiee aKTUBHO PACIPOCTPAHSITh
HHPOPMAIIKIO O 3I0POBOM 00pa3e KHU3HU, HOMYISPHU-
3UPOBaTh €r0, U3y4yarh M BHEAPSATH HAYyYHbIC JOCTHIKE-
HUSI KaK OTEYECTBEHHOTO, TAK U MUPOBOT'O OIBITA B BO-
Mpocax OXpaHbl 30POBbs HACEJIEHHS, IPUBJICKATh Ha-
YYHOE COOOIIECTBO K PEIICHHIO aKTyaIbHBIX BOIIPOCOB
OXpaHbl MpaBa Ha 3[0POBbE U MEAUIMHCKYIO TIOMOLIb,
OKa3bIBATh MOJICPKKY U CONEHCTBOBATh HAYYHBIM pa3-
paboTkaMm B MeIuIMHE. B-MAThIX, MOCKONBKY MpaBa H
CBOOOIBI YENOBEKA U TPa)KTAaHWHA MPU3HAIOTCS BBIC-
1Ieil [IeHHOCThIO, TO M TAPaHTHU UX Pealn3aliy 1 3a-
HIUTHI TOJDKHBI 3aHATH CBOE JIOCTOMHOE MECTO B CUCTe-
Me KOHCTHTYI[HOHHO-TIPABOBOTO PETrYIHPOBAHHSL.
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B cmamwe nposeden ananuz npasoeozo pecynuposanus 0becnevenus IKon02uieckol 6e30nacHocmu
KaK 00H020 U3 U008 MEHCOYHAPOOHOU U HAYUOHATbHOU Oe30nacHocmu. A8mopom ycmaHo8ieHbl Hopmbl
MENCOYHAPOOHO20 U HAYUOHATLHO2O NPABA, HANPABIeHHble HA obecnedeHue IK0I02UYecKoll 0e30nacHo-
cmu, paccmompena ponv Opeanuzayuu Obveounennvix Hayuil u ee cneyuanvbnvix opeanos, a maxaice
UHBIX AKMOPO8, 0esMeNbHOCMb KOMOPbIX HANPABIeHa HA oDecneuenue paccmampusaemozo euda bes-

onacrHocmu.
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INTERNATIONAL AND CONSTITUTIONAL LEGAL BASIS
FOR ENSURING ENVIRONMENTAL SAFETY

The article analyzes the legal regulation of ensuring environmental safety as one of the types of
international and national security. The author establishes norms of international and national law aimed
at ensuring environmental security, examines the role of the United Nations and its special bodies, as well
as other actors whose activities are aimed at providing this type of security.

Key words: international security, national security, environmental safety, environmental protection.

Bosnaukmime B konie XX — gavaine XX B. 9KoJI0ru-
yeckue mpoOIeMbl MPECTABISIOT YIpo3y HAIMOHAIb-
HBIM, PETHOHAIILHBIM U MHPOBOH CHCTEMaM OKpYKa-
oLIel cpeapl B 1IETIOM, HAHOCS HIMPOKOMACIITAOHBIN
W 3a4acTyI0 HEBOCIIOJHUMBIN yIiepO, 9TO CTaBUT TOJ
yrpo3y Onarormnoiiyyue M CyUIeCTBOBAaHHE KaK OTIelb-
HO B3SITBIX TOCYZIapCTB, TaK W BCETO yesoBedecTna [12,
c. 126-133].

Dkonoruueckass 0C30MaCHOCTh SIBIISETCS OIHUM
U3 DIIEMEHTOB MEXAYHApOJHON M HAI[MOHAIBbHOH Oe3-
omacHoCTH. CyIIECTBYIOT pa3IyYHbIC MIOIXO/BI K OTIpe-
JIEJIEHUI0 0€30MaCHOCTH U €€ CTPYKTYPHBIX JIEMEHTOB.
B mpaBoBBIX HayKax HCCIEIYIOTCS BOIPOCHI Oe3ormac-
HOCTH (pU3MYeCcKOro JuIa, 0e30MacHOCTh OOIIECTBa
(KOHKPETHBIX BHYTPHUTOCYIAPCTBEHHBIX (HAIIMOHAIb-
HBIX) OOIIECTB), 0€30MaCHOCTh TOCYapCTBa HAa MEX-
rOCy/IapCTBEHHOM YPOBHE — MEXKIIyHApOIHAsl Oe3ormac-

HOCTB, ITOJ] KOTOPOH IOHMMAETCs 3alluTa OT YIPo3
MHPHBIM OTHOIIIEHHSIM OCHOBHBIX CYOBEKTOB MEXKIY-
HapOJIHOTO MpaBa — TocyaapcTB (00bETUHEHNH U TPYIITT
rocynapct). CyIecTBYIOT Takke MpOoOJIeMbI, CBA3aH-
HBIE ¢ 0€30MTaCHOCTBIO Cpeibl OOUTaHUs (TaK Ha3bIBae-
Masi 3KOJIOTHUecKast 0e30MacHOCTh), C ONPeAeTICHHBIMHU
00JIACTSIMH KU3HH (ICITEIHHOCTH) YeJIOBeKa U 00IIe-
cTBa — obeCIeYeHHEM SHEPropecypcaMu (Tak Ha3biBae-
Masi SJHepreTryeckas 6e30MacHOCTh), O0PbOOIi ¢ TAKUM
COLIMANILHEIM SIBJICHHEM, KaK T'OJIOJI, — TaK Ha3bIBaeMast
MIPOIOBOJIBCTBEHHAS OE30MAaCHOCTh U T.J. BakHO OT-
METHTb, YTO MPU3HAHKUE SKOJOTHUYECKON 0e30MacHOCTH
KakK dJIeMeHTa O€30MaCHOCTH B IIEJIOM MPHUCYIIE BCEM
ABTOPCKHM JOKTPUHAJIBHBIM MO3UIMSIM W 3aKPEIUICHO
B HOPMAaTHBHO-TIPABOBBIX aKTaXx.

[Ipu 5TOM CIIOKHOCTH PACCMOTPEHHUS BOIIpOca 00e-
criedyeHrs 0e30MMacCHOCTH 3aKIII0YaeTcs B TECHOM B3au-
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MOCBSI3H O€30TaCHOCTH W PAa3BHUTHSA, BKIIOYAIOIINX B
ce0s1 MHOKECTBO B3aMMO3aBHCHUMEIX aCIIEKTOB. YCTOM-
YHUBOE PA3BUTHE — 3TO HE TOJHKO CHCTEMHOE €TUHCTBO
SKOHOMMYECKHX, COLIMANBHBIX 1 DKOJOTHUECKUX BUIOB
M acCIIeKTOB JEATEIbHOCTH, HO M MMMaHEHTHas B3au-
MOCBSI3b Pa3BHTHS M 0€30MMaCHOCTH, 3TO oOecreucHue
0€30MacHOCTH Yepe3 pa3BUTHE U PA3BUTHI — dYepes
obecreyenue 6ezonacHoctH [4, ¢. 14].

Comamasch ¢ JaHHBIM TE3UCOM, OTMETHM, 4YTO
o0ecrieueHne SKOJIOrHYECKON OS30MMaCHOCTH SIBIIIETCS
HEOTHEMJICMBIM 3JICMEHTOM YCTOHYMBOTO Pa3BUTHS
YeJIOBeYeCTBa. B CBA3M ¢ 3TUM BOMPOCHI oOecieueHus
IKOJIOTHYECKOI OE30MaCHOCTU SBISIOTCS aKTyaJlbHBI-
MU JIJIsl BCEr0 MUpOBOro coodmiectsa. Ilpu atom obe-
CTicUeHHE Takol 0e30MacHOCTH He SBISCTCS Mpepora-
THBOM KaKOTO-TO OTIIEIBHOTO TOCYAapCTBa, a SIBIAETCS
3aja4yei, perieHre KOTOPOH BO3MOXHO TOJBKO JIHIIIb
MIPU KOHCOJTUJIUPOBAHHON JICSITETHHOCTH BCEX WJICHOB
MHPOBOTO COOOINECTRA.

TepMuH «3KoNOTHYECKass 0E30MaCHOCTh» CBOUM
MOSIBIICHHEM O0YCIIABIMBACTCS YCIOKHSAIOMIAMCS KO-
JIOTHYECKUM KPHU3UCOM M HEOOXOIAMMOCTBIO €ro Tpe-
ozoyieHus. JIaHHBINA TEPMHH ITUPOKO UCTIONB3YETCS KaK
B HAIIMOHAJILHBIX MMPABOBBIX CHCTEMAaX, TaK U B MEXKIY-
HApOIHOM TIpaBe.

CyIecTByeT MHOXECTBO IMOIXOJI0B K TTOHUMAaHHIO
TEPMHUHA <«OKOJOTMYECKasi 0e30MacHOCThY», BCE OHHU
€IMHbl B O0IIEM ITOHMMAHUM OE30IIaCHOCTA B KOHTEK-
CT€ OXPaHBI OKPYXKAIOIIEH CpPelbl, YTO camo Mo cebe
OUEBHAHO, T.K. LEIBI0 obecreyeHus a000ro BHIA
0€e30MacHOCTH SABJSCTCS MOAACPKAHUE COCTOSHHS 3a-
MAIMEHHOCTH UCKOMOTO 00beKTa. IHTepecHBIM Ipe/-
craBnsgercs mosuimsa npodeccopa A.K. Tommuenkosa,
KOTOPBIH paccMaTpHUBaeT SKOJIOTHUYECKYHO Oe3ormac-
HOCTHb KaK «COCTOSHHE 3aIlMIIEHHOCTH COLMAJIBHBIX,
SKOHOMHYECKHX, JKOJOTHYECKHX TMpPaB M 3aKOHHBIX
UHTEPECOB TPAXKIAH; MATCPHUANBHBIX, KYIBTYPHBIX U
WHBIX [IEHHOCTEH OOIIEeCTBa U roCyIapcTBa; SKOHOMH-
YECKHUX W MHBIX HHTEPECOB MPEIANPHUATHHA, OpraHu3a-
[N, YIPESKICHUN U MPEANPUHUMATENEH OT BPEIHOTO
BO3IEHCTBUS HEONArONPHUATHBIX (PAKTOPOB OKPYIKAIO-
el MPUPOTHON Cpejibl, BHI3BAHHBIX aHTPONOTCHHBIM
BO3JEHCTBHEM Ha HEE, a TAKXKE OT IOCIEACTBHHA 3KO-
JIOTHYECKHX aBapuil u karactpod» [1, c. 101]. Jannoe
OTIpEICTICHUE COACPIKUT MPSMOE YKa3aHHE HAa TECHYIO
B3aMMOCBSI3b MEXKY 3KOJIOTHIECKOM O€30MaCHOCTHIO H
3aI[UTON MPaB YeIOBEKa.

Ha cerogusmHuii AeHb CYIIECTBYET COAEPKATENb-
Hasl IpaBoBasi 0a3a Kak Ha MEXIYHApOIHOM, TaK M Ha
HAIIMOHAJILHOM YPOBHSIX TPaBOBOTO PETYIUPOBAHHS
paccMaTpruBaeMoi IpoOIeMaTHKH.

[Tpoucxomsmiyie MPOIECChl YXYAIICHUS COCTOSHUS
OKpYKaIoIIel Cpeibl, MPOIODKAIOIIUICS IKOIOTHYe-
CKHAH KPH3HUC BBI3BIBAIOT 03200YEHHOCTh BCEX TOCY-

JapcTB Mupa. Bonpocsl skonoruyeckoil 6e30nacHOCTH
HaxoJsT CBO€ OTPAKEHHE BO MHOXKECTBE MEXIyHa-
pOaHO-TIpaBOBBIX akTax. K HUM OoTHOCSTCA, HanpuMep,
«JloroBop 006 ArtapkTrke» (1959 1.); « YHHBEpCaIbHBIH
KOJIEKC DKOJIOTUYECKH KOPPEKTHOTO TOBEACHUSY, TIPH-
HATBI Ha OOLICCTBEHHOM CHMITO3MyMe B T. BaHTKOK
1960 r.; «CTOKroNbMCKasi JeKnapamnus 1Mo OKpyxKaro-
et cpene» 1972 r.; « KonBeHnwst 0 3anpenieHn BOSH-
HOTO WJIX JIF0OOTO MHOTO BPaXkJeOHOT0 UCTIONB30BaHUs
CPEZCTB BO3ICHCTBHS Ha MPUPOIHYIO cpeny» (1977 1.);
«Bcemupnas xaptus npupons» 1982 r.; «Bcemupnas
cTpaterusi oxpanbl npupoab» 1980 r.; «Xaptus O6us-
Heca OTHOCHUTENBHO yCToiunBOro pazButusi» 1990 r.;
«exnapanus Kongepenmuun OOH mo oxpane okpy-
xaroled cpenbl U passututo (Puo-92)» 1992 r., «lla-
PIDKCKOE COTIalieHne 00 M3MEHEHNH KIIMMaTa — HTOTO-
Boil moxymeHT 21-it Kondepenuuu cropon Pamounoit
koHBeHIMM Opranuzaiun OO0beanHEeHHBIX Haruit 00
m3menennu knumara (PKOOHUK)» 2015 ., a Takxke
MHOTHE IpyTHe MEKIYHApOIHO-IIPABOBBIE aKThI.

Opranmzanuss  OObequHeHHBIX Hamwmii BHOCHUT
Yype3BbIYaHO Ba)XKHBIM BKJIaJA B [IPEOLOJICHUE BCEMUP-
HOTO dKoJIoTHYecKoro kpusuca. B 2015 r. ['enepanbHas
Accambiies OOH npunsita [loBectky mHS B 0ONacTH
ycToitunBoro pa3sutus Ha nepuof ao 2030 r. [11], B
KOTOPOH OXapaKTEPH30BaHEI OCHOBHBIE MPOOIEMEI
3emiiu M HaMEUEHBI MYyTH UX pelleHus. B wacTHOCTH,
B Pesomronmm ['enepanbHoOit Accambien oTmedaercs,
YTO HCTOLIEHHE PECYPCOB MJIAHETHI U TIOCTIECTBUS Jie-
rpajjaliiy OKpYy)Karwleil cperpl, B T.4. HEXBaTKa BOIbI,
ONyCTHIHMBAHUE, 3aCyXH, yTpara OuopasHooOpasus,
YXYIIIEHHE 3eMelTb, SBISIOTCS (PaKTOpaMu, MPHyMHO-
KAIOIIKUMHU U 00O0CTPAIOIIUMI MHOTOYHUCIIEHHBIE MPO-
OneMBbl, cTosHMe Tiepe YenoBeuecTBoM. M3 17 meneit
YCTOMYMBOTO Pa3BUTHS, MOCTABICHHBIX MEPe]] YeIoBe-
4eCcTBOM, 6 TIeliei MPsAMO MOCBSIIEHBI TPOodIeMaM KO-
JIOTHYECKOTO Xapakrepa.

HeobxomuMo otmeTHTh, 4to B 1997 . MexnyHa-
poaubiii cyn OOH B cBoeM pellieHuu 1o ey O Mpo-
exte ['abumkoBo-Hagpmapom (cucremMa TUIOTHH Ha
Hynae) no criopy mexay Benrpueit u UexocnoBakueit
(pemrerne 1997 1.) (Danube Dam Case (Gabcikovo-
Nagymaros Project) (Hungary v Slovakia) [5, c. 330-
335] BmepBble cChUTAJNICA Ha JACHCTBYIONIYIO TOTAa
«Konuemnmuto ycroitunBoro pazsutusi» (IloBectka ans
Ha XXI Bex)!, momxrBepaus, 4yto KOHIEIIHMS HOCUT HE
abCTpaKTHBIHM, a HOPMAaTUBHBIHN XapakTep.

Bonbuioe KonMMYECTBO MEXIYHAapOAHBIX COIIa-
meHuid ObUTo pa3padoTaHO M MPHUHATO MPHU HEMOoCpe.-
ctBeHHOM y4actuu «[Iporpammer Oprannzanmu O0b-
enuHeHHbIX Haumii o okpyxaromeit cpene (FOHEIT)»,
KoToOpasi, Kak omnpezaeneHo B HalipoOwuiickoii nexnapa-

! TIpunsita Korndepennneit OOH mo okpy»xaroleit cpeae u
pasBuruio, Puo-ne-XKaneiipo, 3-14 utons 1992 .
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uun 1997 1. [7], BBINOJHSET POJIb MI00ANBHOTO OpraHa
10 OXpaHe MPUPOIHI, OTPENEISIET SKOIOTHIECKYIO IO~
BECTKY JIHS, COJIEHCTBYET B eJie peanu3alnun IKOJIOTU-
YECKOTO aCIIeKTa YCTOHYMBOTO pa3BUTHS B paMKaxX CH-
creMbl OOH U sBNsIETCSI aBTOPUTETHBIM 3AIUTHUKOM
HMHTEPECOB OKPYKAIOIICH CPEIIBI.

Pemiennss MexIyHapOMHBIX OpraHU3alMid U UTO-
TOBBIE TOKyMEHTHI MEXIYHApOAHBIX KOH(pEpeHIHi He
SIBJISIFOTCS. aKTaMU, TPSAMO PErYIUPYIONMMHU eI TENb-
HOCTh TOCYIAapCTB, OJHAKO MMEIOT OIPOMHYIO 3HAYH-
MOCTh, 00Jaasi JTOKHBIM YPOBHEM MOPAaIbHO-IIONH-
THYECKOTO BO3NIEHCTBUS, SBISIOTCS HPABCTBCHHBIM U
MPABOBBIM OPUEHTHPOM MOBEACHHS WICHOB MHUPOBOTO
coo0IIecTBa ¥ pa3BUTHS MEXIyHAPOIHBIX X BHYTPHUIO-
CYIapCTBEHHBIX HOPMATHBHBIX aKTOB B Chepe IKOJIOTU-
YeCKOH 0€30ITacHOCTH.

Takke OTHMM W3 DIEMEHTOB MPABOBOTO PEryJH-
poBaHHs oOecrieueHus] 3KOJOTHYECKOW Oe30macHo-
CTH CJEJyeT Ha3BaTh COIJIAILICHHUs, HANMPABICHHBIC HA
IPOTUBOACHCTBHE MEKIYHAPOIHBIM HSKOIOTHUECKUM
OPECTYIUICHUSAM M MPECTYIUICHUSM MEXITyHAPOIHOTO
xapakrepa. Tak, B cT. 35, 55 | JlonomauTEeNnbHOTO TIPO-
tokona 1977 1. k XKeneBckum koHBeHIMsIM 1949 . [2]
YCTaHOBJIEH 3aIIpeT Ha IPUMEHEHHE METOJIOB U CPE/ICTB
BEJICHUS BOCHHBIX JICHCTBUI, KOTOPBIC HAIIEJICHBI IIPHU-
YUHUTH WM MOTYT NPHYMHUTH OOIIMPHBIHN, IOJITO-
BPEMEHHBI M CEephe3HBI yIIepd MPUPOTHOU cpene.
Kpome Toro, 3a cTOpoHaMH KOH(IMKTA 3aKPETUISIeTCS
005I3aHHOCTH MPOSIBISITH 3a00Ty O 3aIIUTE MPUPOIHOM
cpensl oT ymep6a. Tem caMbIM eHCTBUS, COBEPIICH-
HBIC B MEPHO] BOOPYKEHHOTO KOH(IHKTA, BICKYIIUEC
BIIOCJICICTBUY TPUYMHEHHE OOIIMPHOTO, IOJNTOBpE-
MEHHOTO U CEephEe3HOro yuiepba oKpyxarolel cpere,
MPU3HAIOTCS BOCHHBIM ITIPECTYIUIEHHEM MPOTUB OKPY-
JKaromeh cpeibl (IKOIU).

B Pesomronnun 55/25 T'enepanbHOlt AccamOnen ot
15 Hos16ps 2000 T. ¥ IPUHATON B COOTBETCTBUU C HeEi
Konsenmmmn OOH mpoTuB TpaHCHAIIMOHAIBEHON Opra-
Hu30BaHHOU mpectynHocTtd 2000 r. [3] ycTaHOBIEHO,
yto KonBennus Opranuzanuu O6bequHeHHbIX Haruit
IOPOTUB TPaHCHAI[MOHAIBHON OpraHW30BaHHON IIpe-
CTYIIHOCTU SIBUTCS 3()()EKTHBHBIM WHCTPYMEHTOM H
HEOOXOIMMOI TPaBOBOM OCHOBOHM Uil MEXIyHapo.-
HOTO COTpPYIHWYECTBa B OOphOe, B YaCTHOCTH, IPOTHB
TaKOM MPECTYyMHOW JESITENbHOCTH, KaK HE3aKOHHBIN
000pOT BHIOB ITUKOW (DIIOPHI M (hayHbI, HAXOMSAIIHXCS
HOJI YIpo30ii ucue3HoBeHus. UTo yka3plBaeT U Ha pac-
IPOCTpPaHEHNE TaHHON KOHBEHIIMHM M HA TaK Ha3bIBae-
MBI€ DKOJIOTUYECKHUE MPECTYIICHHS.

Kpome Toro, omnpenencHHOe BIUSHUE HA TIPOTPEC-
CHBHOE Pa3BUTHE HOPM MEKIYHAPOAHOTO IpaBa B ce-
pe obecrieueH sl KOJIOTHIECKO 0€30MaCHOCTH OKa3bI-
BAIOT U PELICHUS MEXKIYHAPOIHBIX CYICOHBIX OPTaHOB,
B TOU MJIM MHOM CTETICHH 3aTParuBalonie JaHHYIO Tpo-

6nemy. Takue peuieHus: npuHUMarOTCs MexayHapo-
HbIM Cynom OOH (HampuMep, YITIOMUHABIIIEECS BBIIIE
peleHue 1o aeny o mpoekre ['abunkoBo-Hamgpmapoin
(cucrema motuH Ha JlyHae) mo cmopy mexay Ben-
rpueit u YexocnoBakueii (pemenue 1997 r.) (Danube
Dam Case (Gabcikovo-Nagymaros Project) (Hungary
v Slovakia)) [5, c. 330-335]. Pa3pemienue cropoB 1o
BOTIPOCAM HCIIONB30BAaHUS PECYPCOB KOHTHHECHTAIIb-
HOTO [IeNb(a, HCKIIOYNTEIEHON SKOHOMUYECKOM 30HBI
BXOJHT B KOMIIETCHIHIO MEXIyHapOIHOTO MOPCKOTO
TpuOyHana. PemieHus 0 HapyIICHHU SKOJOTHYCCKHX
IpaB YeJOBEKa BBIHOCIT pPAa3IHMYHBIE MEXTrocymap-
CTBEHHBIC OPraHbI MO 3alUTe MpaB yeaoBeka — Komu-
tet 1o npaBam uenoBeka OOH, EBpomneiickuii cyn mo
mpaBaM 4enoBeka (Hampumep, aeno [laysmn u Peiinep
npotuB Coennnennoro Koponescrsa) [5, ¢. 337], Me-
KaMEepUKaHCKHI CyJl IO IMpaBaM 4YeioBeKa (HarmpuMmep,
neno Kasac nporus ['oHnypaca) [13, c. 419] (Laurie R.
Tanner, Kawas vs. Honduras).

[IpaBoBoe perynamupoBaHre 00ECIIEUEHHS SKOIOTH-
YeCKOl O€30MACHOCTH TAKKE SBISAETCSI 00BEKTOM MEXK-
IYHApOAHBIX JOTOBOPOB PErMOHAIBHOTO U MEXPETHO-
HAJILHOTO ypoBHeH. Hanpumep, 310 npunsroe B pam-
kax CHI' Cornamenue 0 B3aUMOIEHUCTBUU B 00JIACTH
SKOJIOTHH M OXPaHbI OKPYXKAIOILIeH TPUPOIHON Cpeabl
1992 r., a Takke MogenbHbIH 3aKkoH «O0 3KOIOTHYE-
CKO#1 Oe30macHOCTH» (IIPUHAT MOCTaHOBJIEHHEM Mex-
mapIaMeHTcKoil AccaMOiien rocyIapcTB — yYacTHHKOB
CHT ot 15 "os0pst 2003 1. Ne 22-18) [6], Cornamenue
rocynapctB — uieHoB ACEAH o coxpanenunu npupoast
Y IpUPOAHBIX pecypcoB 1985 1. [15].

Hapsiny ¢ MexxayHapOIHBIMH COTTIALICHUSIMH U pe-
HICHUSIMU MEKTyHAPOIHBIX OPTaHU3aIUi, BaXKHAS POJIb
B BOIIpOCE 00eCIIeueHHsI KOJIOTHIESCKOW 0e30MacHOCTH
OTBOJUTCS ACATEIBHOCTH TOCYIApCTB B 00ECICYCHUH
IKOJIOTHIECKOH 0e30MacHOCTH KaK YacTH HAIMOHAb-
HOii OezomacHocTH. B oTeuecTBEeHHOH NpaBOBOH CH-
CTeMe JaHHBII BOIIPOC PETYINPYETCS B COOTBETCTBUH C
00IIeNpU3HAHHBIMYI TPUHIUIAMA U HOPMaMH MKy~
HapOIHOTO TpaBa W MEKIYHAPOIHBIMH OTOBOPaMHU
Poccuiickoit @enepanumu.

Koncturymust Poccuiickoit @enepannu copep uT
MOJIOXKEHUS, B COOTBETCTBHH C KOTOPBIMHU: «KAXKIBIN
UMeeT MPaBo Ha ONArompHsATHYIO OKPYXKAIOIIYIO cpe-
Iy, TOCTOBEPHYIO0 MH(OPMAIIUIO O €€ COCTOSHHU M Ha
BO3MeIIeHNe ymiepba, MPUYNHEHHOTO €ro 3I0POBBIO
WA UMYIIECTBY 3KOJOTMYECKUM MpPAaBOHAPYIIICHUCM)
(ct. 42), «xaxxapIid 00513aH COXPAHATH IPUPOAY B OKPY-
KAOIIYIO Cpeay, OEpeKHO OTHOCUTHCSA K MPUPOTHBIM
OorarcTBam» (CT. 58).

3akpermieHue AaHHBIX HOpM B KoHCTUTyIMU CBU-
JIETETBCTBYET 00 0C000¥ BaXKHOCTH 0OECIIeUEeHUS KO-
JIOTHYECKHUX MPaB U 00s3aHHOCTEH, HANPABICHHBIX B
T.4. ¥ Ha 00ECTIEYeHUE YKOJIOTHYECKON OE30IIacHOCTH.
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B crarbe 11 ®enepanvHoro 3akoHa «O0 oxpane
OKpY’Kalolled cpelbl» KOHKPETU3UPOBAaHbl KOHCTUTY-
[IUOHHBIE HOPMBI U 3aKPEIUICHO MPaBO Ka)JIOTo rpax-
JaHUHA «HA ONAroNpHATHYIO OKPYXXAIOUIYI0 Cpery, Ha
ee 3alllUTy OT HETaTUBHOTO BO3JIEHCTBHS, BHI3SBAHHOTO
XO3SIICTBEHHOW WJIM WHOW JI€ATEIHHOCTHIO, YPE3BBI-
YaifHBIMU CUTYalUsMU IPUPOJHOTO UM TEXHOTEHHOTO
Xapakrepa, Ha JOCTOBEpHYIO0 HMH(OpMALHUIO O COCTO-
SHUW OKpY’KaIoLIel cpelbl M Ha BO3MEIICHHE Bpena
OKpyXaromieit cpeney». 3akperuieHHble B Koncturymmm
mpaBa, cBOOONBI U O0SA3aHHOCTH MPEACTABISAIOT cO00i
OCHOBHOM 3JIEMEHT B3aUMOOTHOILLIEHUH MEX Ty YeoBe-
KOM U rocyAapcTBOM. MHOTHE MPaBOBEAbl BBIACISIOT
0CO0YI0 TPYIITy 3KOJIOTUYECKHX TpaB, cBOOOM U 00s-
3anHocTel [8, c. 108].

B «OcHoBax rocymapcTBEeHHOH TOJUTHKH B 00Jia-
CTH 3KOJIOTHYEeCKoro pasButusi Poccuiickoit ®enepa-
nun Ha nepuon 1o 2030 .y [10] B kagecTBe cTpareru-
YEeCKOH LIeJM roCylapCTBEHHOW MOJIMTHUKUA B OOJIACTH
HKOJIOTHYECKOTO Pa3BUTHSI 0003HAYEHO — 0OecTiedeHue
9KOJIOTMYECKON 0€30IacHOCTH.

Kpowme 3toro, ormernm, 9uto B «CTparerun Hammo-
HaNbHOU Oe3onacHocT Poccuiickoit @eneparymy», yT-
BepkaeHHoN Ykazom Ilpesuaenta Poccuiickoit dene-
paruu ot 31 aexabpst 2015 r. Ne 683, ogHUM U3 0COOBIX
HalpaBJIeHU JESTEIbHOCTU TOCYAAapCTBa BBIJICJIECHO
obecrnieyeHre SKOIOrMYECKOi 0e30MacHOCTH U palfo-
HaJILHOTO IIPUPOAOIOIb30BAHUS.

Texymmit 2017 rox 00bsBaeH B Poccuu 'ogoM 3xo0-
nornu ¥ ['omoM 0cob0 OXpaHsSeMBIX MPUPOTHBIX TEp-
puropuii. B 2017 1. IIpesunentom Poccuiickoit Oene-

pauuu Obuia yTBepikaeHa «CTparerusi 3KOJIOTHYeCKOn
6e3omnacHocTH Poccutickoit @eneparum 1o 2025 Ty [9],
B KOTOPOH yCTaHOBJIEHO, YTO 3KOJIOTMYEcKas Oe3omac-
HOCTh Poccuiickoit ®eneparuu SIBISIETCSI COCTABHOM
4acThlO HAIIMOHAJIbHOM Oe3omacHocTH. CTparerus sKo-
JIOTUYECKOM 0e30MacHOCTH MPEACTaBIsIeT cO00M 0CHO-
By /U1 (OPMHUPOBAHUS M PeaTU3ali TOCyIapCTBEH-
HOW TIOJIUTUKU B cdepe oOecreueHUs] dKOIOTHICCKOM
0e30macHOCTH Ha (enepaibHOM, PErMOHAIBLHOM, MY-
HUIATIATEHOM U OTPACIICBOM YPOBHSIX.

Ucxonss u3 aHammza MpaBOBOTO PEryIHPOBaHUS
o0ecrieyeHHs SKOJIOTUIECKON Oe301MacHOCTH, CIIEAyeT
OTMETHTb, YTO B paccMarpuBaeMoil cdepe CylecTBy-
€T TOCTAaTOYHO cojepiKaTeIbHas IpaBoBas 06a3za Kak Ha
MEXKIIyHapOAHOM, TaK M Ha HAIlHOHAJIBHOM YPOBHSX, B
KOTOPOM YETKO OMpe/IeIeHB OCHOBHEIE YTPO3BI 3KOJIO-
ruueckord 0e30macHOCTH, 00O3HauYEHbl PEBEHTHBHBIC
Mepsl 10 ee obecmeueHuno. OJHAKO CIEIyeT Corva-
cutbcs ¢ C.K. Ioiry, KOTOpHlil yKa3bIBa€eT, 4TO A Ue-
JIOBEUECTBA TPAAUIIMOHHEBIM SBISIETCS TIPEHEOPEIKCHIE
peaynpeauTenbHeIMU MepaMu. [lpeamnourenue otna-
€TCSl KOHBIOHKTYpHBIM TIOTPEOHOCTSM MoMeHTa [14,
c. 6-8].

CeronHst 00ecIieueHre IKOJIOrHYECKON Oe30I1acHO-
CTH CTaJIO BayKHeHIIeH 3a1aueil MUpoBOro cooduiecTna
W KaXIoro rocygapctBa. Tolpko OeHCTBYS cooOma u
[0 BCEM HAalpaBJICHUS M, MOXXHO C(HOPMHUpPOBATH OT-
BETCTBEHHOE OTHOIICHUE K OKpYXaromel cperne, Cro-
COOCTBYIOII€E€ YCTOWYMBOMY PA3BUTHUIO YEIOBEUECTBA,
KOTOpOE Ha CeTONHSIIHUI IeHb NMPOU3BOAHO OT 0be-
CIIeYeHHs paccMaTpuBaeMoro Buja 0e30MacHOCTH.
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LAW REALIZATION ACTIVITY OF INTERNAL AFFAIRS BODIES:
DEFINITION AND FORMS

Basing on analysis of different approaches to understanding of law exercise and law realization
activity, the author formulates and offers in this article the definition of the law realization activity of
the internal affairs bodies, articulates and characterizes its essential features and forms of this activity

conducting.

Key words: internal affairs bodies, law realization activity, implementation of law, exercise of law.

B oTredecTBEHHON MpPaBOBOW HayKe TEPMHUH «IIpa-
BOpEAJIM3YIOLIasl NIEATEIbHOCTh OPraHoB BHYTpEH-
HUX J€J» UCHojib3yeTcs ¢ Hadana 90-X IT. mpoluioro
Beka. OHUM U3 NEPBHIX B HAy4HBIH 000pPOT BBEN €ro
B.B. Jlazapes, koTopsiii B yaueOHOM 11ocobun « Teopust
rocyJapcTBa U IpaBa (aKTyalbHBIE IPOOJIEMBI)», U3-
JaHHOM B 1992 1, B miaBe, MOCBSIIEHHON pobiieMam
peaM3alii 3aKOHA, BBIACTWI OTACNbHBIA maparpad,
HazBaB ero «lIpaBopeanusyromas IesTeabHOCTh Opra-
HOB BHYTPEHHHUX JIeJI». B HEM OH Jal XapaKTepUCTUKY
cofiepkaHus 3Tor aesrensHOCTH [18, ¢. 163-166]. [lo-
CJie 3TOrO B MHBIX PaboTax, MOCBSIIIEHHBIX JEATeNb-
HOCTH OpPraHOB BHYTPEHHHUX [I€]l, YKa3aHHBIA TEPMUH
CTaJ UCIOJB30BaThCsl JOCTAaTOYHO akTUBHO. OpmHaKo,
HECMOTpS Ha 3TO0, OIpeeNeHIe MOHATHS IpaBopeau-
3yIOllEeN AESITEIbHOCTH OPraHOB BHYTPEHHUX JEN /10
CHIX TIOp HE pa3paboTaHo.

[pexxne deM mnpUCTYMUTH K (HOPMYIHPOBAHHIO
MOHATHA TPaBOPEATH3YIONIEH AeSTeIbHOCTH OPraHOB
BHYTPEHHUX JIeJI, CJICAYET OTMETUTD, UTO CIIe PaHbIIIe,
B Hayasie 80-X IT. IPOILJIOro CTOJIETUS, TEPMHH «IIPABO-
peanu3yromas IeaTeIbHOCTEY OBLT BBEICH B HAYIHBIN
o6opot 10.C. PemetoBeiM. OH moJ MpaBOpeau3yo-
et e TeTHbHOCTEI0 IOHIMAET «HE KaKyI0-TO 0CO0YI0
Pa3sHOBUIHOCTH YEJIOBEUECKOH ESTEIbHOCTH, BIUCAH-
HYIO B HE€ B KaUeCTBE OIHOM U3 CTPYKTYPHBIX EIMHHII,
HapsiAy ¢ NPOU3BOACTBEHHOH, COLHUAIBHO-TIOIUTHYE-
CKOH, TyXOBHOM NESTENLHOCTBIO, a MEPEBO COOTBET-
CTBYIOUIMX MPHUHIUIIOB ¥ HOPM TpaBa U3 MOTEHINAIb-
HOTO COCTOSIHHSI B TIOBEICHUYECKOE, IPOIECCyaTbHOE
COCTOSIHHE, B XOJI€ KOTOPOTO PEIIAIOTCS TIOIUTHIECKHUE,
coIMalIbHBIC, HACOIOTHIeCKHe 3adadm» [28, c. 30].

O.P. UepHOBa, OCHOBBIBasCh Ha yKa3aHHOM IIOHS-
THH, CYUTAET, YTO IO IPABOPEANTU3YIOMICH NesITeNb-
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HOCTBIO NIPAaBOMEPHO MOHMMAaTh HE KaKyl-TO 0C00yIo
Pa3HOBHUIHOCTD YEIIOBEYECKOH JICATEIIEHOCTH (OIHY U3
ee CTPYKTYPHBIX €MHHII), a crienupuyeckyro (Fopuau-
YeCcKyr) (GopMy IMPOWU3BOICTBCHHOH, MpEANpHHUMA-
TEJBCKOW, COIMAIbHO-TIOJIUTHYECKOM, TyXOBHOM Jiesl-
TEJBHOCTH, B XONIe KOTOPOW TPOUCXOIUT pealiu3aIius
SKOHOMUYECKHUX, TOTUTUIECKUX, COLTUAIBHBIX 1 Ty XOB-
HBIX UHTEPECOB U YIOBICTBOPSHUE COOTBETCTBYIOIINX
WH/IMBUYAIbHBIX, KOJUIGKTUBHBIX U OOILECTBEHHBIX
norpeOHOCTEH CyOBEKTOB MpaBa — HEMOCPEACTBEHHBIX
aZpecaToB MpaBoBbIX HOpM» [33, c. 21].

B.C. bpenneBa oTmeuaet, 4TO «IIpaBOpEaIU3yIO-
mas JACATCALHOCTD SBISICTCA BHIOM JESITCIBHOCTH
CyOBEKTOB TPH HEMOCPEICTBCHHON peanu3anud mpa-
Ba, KOTJ[a €r0 HOPMBI MIPETBOPSIOTCS B )KU3Hb CAMUMH
y4aCTHUKaMH OOIIECTBEHHBIX OTHOIICHHI Oe3 BMella-
TEIhCTBA CIICIUATLHBIX MPABONPUMEHUTEIBHBIX Opra-
HOB» [7, c. 85]. AHamOTMYHOW TO3UIMH TIPUACPKUBA-
ercs 1 O.P. UepHOBa, KOTOpasi CYMTAET, YTO «CyOBEK-
TaMU TPaBOPEATH3YIONICH JEeSITeTbHOCTH BBICTYIIAIOT
TpaxKJaHe, UX OOBEAMHECHHMS, OPraHU3alMH, HE SIBIIS-
IONIMEeCs] HOCUTENISIMU BJIaCTHO-OpTraHu3ytomiel (Tocy-
JApCTBEHHO-BIACTHOMN ) KoMIieTeHuun» [33, c. 21].

Psn aBTopoB, B T.u. A.A. barangos, B.B. Kymam-
KHH, TPaBOpeaIn3yIoUlyl0 NesSTeNbHOCTh paccMaTpu-
BalOT KaK JEATEIHLHOCTh YITOJHOMOYCHHBIX TOCyIap-
CTBEHHBIX opraHos [4, ¢. 38-39; 13, c. 130, 134].

JL'T. bakynuHa XapakTepHU3yeT «IPaBOPEATU3YIO-
LIYI0 TOCYJapCTBEHHYIO AEATENbHOCTh KaK JesTellb-
HOCTh CYOBEKTOB, OOJNAIaroIUX TOCYIapCTBESHHO-
BJIACTHBIMU TIOJTHOMOUYHUSMHU M UCHONB3YIOUINX CIIELH-
ANBHO-FOPUIMYECKUE CPEICTBA HMIIEPATHBHOTO, JIETH-
TUMHOTO XapaKTepa, KOTopas HampaBjieHa Ha pealiv-
3aIMI0 THITOBBIX MOJIEJICH MOBEICHUS B (PaKTHUYESCKUE
otHoweHus» [5, c. 8]. [Ipu 3TOoM OHa, HapsLy ¢ MpaBo-
MPUMEHEHHUEM, BBIJICNISICT U TaKKHe MPaBOBbIe (OPMBI
rOCyIapCTBEHHON MpaBOpeaIn3yIoUlei 1esTenbHOCTH,
KaK KOHTPOJIb 1 ToJkoBanwue [5, c. 11-13].

B.B. onorora, A.B. BaHOB B cBOMX paborax,
MIOCBSIICHHBIX TPaBOPEATU3YIOIIEH NESITENBHOCTH, €€
MOHATHE MPAKTUYECKU MOTHOCTHIO OTOXKIIECTBIISIOT C
TIOHATHEM peanu3aliu mpasa [8, c. 93-96; 10, c. 57-62;
11, c. 135-137].

dopMynupys TOHATHE TpaBOpeATU3YIOIIEH Jie-
STETLHOCTH OPTraHOB BHYTPEHHHUX JEJN, C METOZ0J0-
THYECKOW TOYKH 3PEHHUS TNPEXKIE BCEro HEOOXOAMMO
0o0paTuTh BHUMaHHE HA IOHSITHE peasM3alliy Ipasa.
OmHaKo ClielyeT OTMETHTh, YTO B HACTOSIIEE BPEMs B
HayKe CyIIeCTBYeT MHOXECTBO ONpPENIEIeHNH peanu3a-
UM HOPM TIpaBa. B 3To# CBs3M, €CTECTBEHHO, MOXKET
BO3HUKHYTh BONPOC O TOM, HAaCKOJBKO TOT/a ONpaB-
JlaHHA HEOOXOIUMOCTh TaKOW OPUEHTAIINH, KOJIb CKOPO
HET CJMHCTBA B IOHUMAHUHU CaMOU ITpaBOpean3aIuu.
Mexay TeM 31ech BaXXHBIM TPEACTaBISIETCS TO, Kak

BOOOIIIE COOTHOCSTCA TOHATHUS «peaju3alus MpaBay
U «IIpaBopeaNn3yronias IesSTeIbHOCTh OpraHOB BHY-
TpeHHUX Aem». OueBHAHO, YTO MEPBOE MO OTHOIIe-
HUIO K IOCJTIEIHEMY BBICTYTIaeT KakK 001Iee K YaCTHOMY.
YuuThiBasg 3T0 00CTOATENHCTBO, MOXKHO OTMETHTD, YTO
OT TOTO, KaK BEPHO ONPENENICHO TOHATHE PEaTH3aIliy
MpaBa, HAMPSIMYIO 3aBUCUT U MTPABUIILHOCTH OIpesese-
HUSI IOHSTHS TIPaBOpEaTN3yIoNIel IesITeNbHOCTH Opra-
HOB BHYTPEHHUX eIl

[IpuHMMas BO BHUMaHWE BBIIIEH3IOKECHHOE, TIpe-
JKJIe BCETO OCTaHOBHMCSA Ha Ooiee OOIIeM MOHSTHH.
Utak, TepMUH «peann3aiys paBay 3aHsul BUAHOE Me-
CTO B OTEUECTBEHHOI PaBOBOM Hayke ¢ Hauana 60-x IT.
XX cronetus. B Hacrosee BpeMs, Kak yxke OBLIO
OTMEUEHO, CYIIECTBYeT MHOXECTBO ONpEACIeHHA
npaBopeanm3anuid. HecMoTpss Ha MHOXECTBEHHOCTS,
BCE MMEIOIIUECS MOHATHIA MOXHO OOBEAWHUTH B JBE
rpynnsl. B mepBoii rpymie onpenenennii yka3plBatoT-
s TOJIBKO OOIIME YepThl TpaBopeanu3anuu. B HUX nox
peanm3anyeil mpaBa MOHUMAETCS MIPETBOPCHHUE, MPaK-
TUYECKOE OCYILIeCTBIeHHE TpeOOBaHUH MpaBa B MOBe-
JICHUH WIIN JICATEIBHOCTH CyOheKTOB [2, c. 145; 6, c. 5;
8,¢.94;9,¢.86;12,¢.52;19,c. 35; 25, c.93; 26, c. 26;
28, c. 10-11]. Bo BTOpO# Tpymie onpeaeneHnii, Haps-
Iy ¢ OOIIMMU YepTaMu, aKEHTUPYETCsl BHUMaHHUE U Ha
(dopmax mpaBopeaT3anyi: HCIONb30BaHNE TIPaBa, HC-
MOJTHEHHUE I0PUINUECKUX 003aHHOCTEN U COOIOIeHUE
3ampeToB [3, c. 32; 10, c. 62; 23, c. 282; 29, c. 336; 30,
c.427;32,c. 119-123].

B npuHnmne yxasaHHBIE ONpeneNeHHs OTHIONb HE
nmpoTuBOpeyar Apyr aApyry. I[locnennue numip pa3BuBa-
0T, JIOTIOJTHSIOT TIEPBBIE, TEM CaMbIM OoJiee ITyOOKo U
MHOTOCTOPOHHE XapaKTepH3ysl MPOLECCHl pealn3aiul
HOPM TIpaBa.

OnHako BKJIIOYEHHE B ONpeAeieHHEe MpaBopealu-
3aIlU¥ Ha3BaHUH U XapaKTEPUCTUK OTJACIBHEIX €€ popm
HE COBCEM OIpaBJaHHO. Bo-TiepBbIX, B Hayke, HapsLy
C BBIIICHA3BaHHBIME (hOpMaMH, OOBIYHO TIPHHATO BHI-
JeNATh U 0co0yIo (opMy pealnzalui — NPUMEHEHUE
mpaBa. OnHAKO TOCJTEIHEee HE HAXOAWT OTPAKCHHS B
OTIpEIeIeHNH, YTO O3HA4YaeT 00 ero HeToJHOTY, T100
HEeTpU3HAaHUE TPUMEHEHHS KaKk OTHOH 13 (opM peanu-
3auuu. Eciu npusHate npaBonpuMeHeHue Gopmoii pe-
anu3aiuy (Te ke aBTOPbI ATO MPU3HAIOT), TO HEOOXOIH-
MO M €r0 BHOCUTH B Aeunumto. Eciu Takol BapuaHT
HEBO3MOKEH HIIH HellenecooOpas3eH (CKopee BCETo 3TO
TaK, MOCKOJIbKY IPUMEHEHHUE — MTOHATHE BEChMa €MKOe
U HEOTHO3HAYHOE), TO COMHHTENbHA IPAKTHIECKas
MOJIb3a OT MOMBITKH PACKPBITh OIpeNesIeHUue MpaBo-
peamm3and M C TOMOIIBIO HETOCPEACTBEHHBIX €¢
¢dopm. Kpome Toro, Takoe monokeHue BHELIHE CO3J1a-
€T BIIEYATIICHUE O PEeaIM3allH, OCYIIECTBICHUH JIHIIH
YIPaBOMOYHUBAIOIINX, OOS3BIBAIOLINX 1 3alIPEIAOINX
HOPM, CIY)KaIllMX OCHOBAHHEM BBIJCICHUS COOTBET-
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CTBEHHO TakHX (POPM peanu3aliy, Kak UCI0JIb30BaHUE
MpaBa, UCIIOJHECHUE OOjI3aHHOCTH U COOJOICHUE 3a-
npera. Bo-BTOpBIX, aBTOpOM IaHHOM cTaTbu omperne-
JICHBI U ApyTue (GOpMBI peann3alliii MPaBOBBIX HOPM:
pEKOMEeHaTeNbHBIX — cienoBanue [ 14, c. 8-9; 15, c. 50-
55; 16, c. 46-48; 17, c. 226, 228, 229], ocHOBOMOJIara-
oIuX (MCXOAHBIX) — OCHOBBIBaHUE [17, c. 226, 229].
[ocnemnroro popMy peannu3aliiy aBTop paHee Ha3bIBaj
Hutopanuei [14, c. 8-9; 16, c. 51-55; 17, c. 226, 229].
B-TpeTpux, B nuTeparype, IOMUMO YKa3aHHBIX (GOpM,
IO APYTMM OCHOBaHMSM BBLAEISIOTCS (M BO3MOXKHO
eme OyayT BBIACTATHCS, T.K. HAYYHOH MBICIH IIPUCY-
Y NOCTOSIHHOE Pa3BUTHE, ABHKEHUE, COBEPLICHCTBO-
BaHME) WHBIC ()OPMBI MPETBOPEHUS MpaBa B >KU3HB.
CrenoBarenbHO, BpsA I4 yAACTCs (M CTOUT I BOOOIIE
CTPEMHTHCSI) OXBAaTUTh B Ae(PUHUINK Bce MHOTooOpa-
3ue ¢opMm mnpaBopeanuzauuu. [IpaBunbHee ObLTO ObI
BKJIIOYHUTH B OMNpEACICHUC PEaln3aly MpaBa TOIHKO
HauOornee BaXXHbIEC €€ YEPTHI.

C yderoM H3IO0XKEHHOTO IOJ peaju3alueid HOpM
npaBa ClIeAyeT MOHUMaTh (PAaKTUYECKOE OCYIIECTBIIE-
HHE, TIPETBOPCHNE B KU3Hb NPEANUCAHUN NPABOBBIX
HOPM B paMKax IIPaBOMEPHOTO MOBEICHUS U 3aKOHHOM
JeSITENEHOCTH CyOBEKTOB ITPaBa.

Takast popMynTupoBKa HE CBOAUT BECh IPOLECC pe-
aNn3aIy K OCYIIECTBICHHUIO CyOBEKTaMH IIpaBa TOJb-
KO OTJEIIbHBIX BUAOB HOPM (yIIPaBOMOUUBAIOLINX, 005~
3BIBAOIINX, 3AIPEIIAIONINX, OXPAHUTEIBHBIX U MTOOII-
PHUTETBHBIX ), a TO3BOJISIET pacCMaTpUBaTh PeaTnu3aliio
UMM PA3IMYHBIX HOPMATHBHBIX yCTAHOBJICHHH, B T.U.
OCHOBONOJIATAIOMINX (HOpM-Hayall, HOPM-TIPUHIUIIOB,
HOPM-TapaHTHH, OTIPEICTIUTENBEHO-YCTAHOBOYHBIX
HOPM), pEKOMEH/1aTeNIbHBIX U Jp.

[IpranMas BO BHUMaHHE Pa3IHYHBIC IPOAHATH3HU-
pOBaHHBbIE MOAXOAbl K NMOHMMAHUIO MIPABOpPEAU3YIO-
e AEATCIPHOCTH U Pean3alliy MpaBa, 110 IpaBo-
peanusyromeil AesTeIbHOCTbIO OPraHOB BHYTPEHHUX
JeN cienyeT TMOHWMATh MX 3aKOHHYIO JICSITEIBHOCTS,
BBIpAXKAOLIYIOCS B (DaKTHYECKOM OCYIIECTBICHUH,
IPETBOPEHUH B JKU3HB NMPEANHUCAHUN TPABOBBIX HOPM
B LEJIAX PEIICHUS BO3JIOKEHHBIX Ha HUX FOCYIapCTBOM
1 O0IIIECTBOM 3a/ad.

W3 sToro ompeneneHusl BBITEKAIOT CIEAYIOLIUE
NPU3HAKH, XapaKTepPHCTHKAa KOTOPBIX OOecredrBacT
PacKpbITHE COAEPIKaHUS aHATTU3UPYEMOTO MTOHSTHUSL.

1. TlpaBopeanu3zyromasi JesTEIbHOCTh OPraHOB
BHYTPEHHHX JIeNl BBIpakaeTcsi B (DaKTHYECKOM OCy-
LIECTBIEHUU MU IPEANUCAHUM IPaBOBBIX HOPM. DTO
O3HAuaeT, YTO JaHHYHI JEATENIbHOCTh HEOOXOIUMO
paccMarpuBaTh KaK KOHEYHBIH (DaKTHUCCKUH pe3yib-
TaT, TOCTUraeMblil B Ipollecce MPETBOPEHUS B KU3Hb
TpeOOBaHMI MPABOBBIX HOPM OpTraHAMU BHYTPEHHHX
Jiell, UX JOJDKHOCTHBIMHU JIMLAMH. 37eCh BaXKHO 00pa-
TUTHh BHIMaHHE Ha J[Ba CYIIECTBCHHBIX MOMEHTa. Bo-

MEPBbIX, MpaBOpeaIU3yoIas IeATeIbHOCTh OPTraHOB
BHYTPEHHHUX JIeN HaIleJICHA Ha JOCTIDKCHUE (akThude-
CKOT'0 pe3yJibTara, HalpuMep npeaynpexieHue, npece-
YEHUE, PACKPBITUE IPECTyIUIeHUH. Bo-BTOpPBIX, fOCTH-
KEHHE UMH TaKOTO pe3yJibTara JA0JKHO 00eCeYBaTh-
Csl TONBKO B IIPOIIECCE «COBEPIICHHS ONPEACICHHBIMH
CpeICTBaMH, B H3BECTHOH MOCIENOBaTeIbHOCTH, B
CPOKHM M B MECTE, IPEIyCMOTPEHHBIX HOpPMaMH Ipa-
Ba, IpaBoMepHbIX neiictBuit» [18, c. 152]. Iloatomy
pe3ynsTat, OOECHCYCHHBIH HE3aKOHHBIMH, IIPOTHUBO-
3aKOHHBIMH J€MCTBUSMH, HalIpUMEpP pacKpbITHE Tpe-
CTYIJICHUS] TIOCPEICTBOM MCUXHUYECKOTO WIH (hu3nde-
CKOT'0 BO3JIEHCTBUS Ha IOL03PEBAEMOT0, OOBUHSIEMOTO,
HEJb3sl paCLICHUBATh KaK JESITEIbHOCTH ITPaBOpEaTn3y-
rorryto. Hampotus, oHa npencTapisieT coOoi JesTelb-
HOCTH NIPaBOHAPYIIAIOIIYO.

2. IlpaBopeanusyiomias AEATEIbHOCTb OPraHOB
BHYTPEHHHUX JIeJI BEIPA)KACTCs B OCYIICCTBICHUH MU B
pasHooOpa3HbIX (opMax Pa3IUYHBIX PA3HOBHIHOCTEH
paBoBEIX HOpM. OTCIONA BBITEKACT, YTO IPaBOpea-
3yIoIIas AEATENIbHOCTh OPTaHOB BHYTPEHHMX €I, UX
COTPYIHHKOB BBIPAXKAETCSI B HCIIOIB30BAHHWM IIPaBa,
UCTIONIHEHUU O00sA3aHHOCTEH, COOMIONCHUU 3aIlpeToB,
CIICIOBaHUM PEKOMCHIAMSAM, NPUMCHCHUH IIpaBa H
T.0. C y4eToM H3JI0KEHHOTO YMECTHO OTMETHUTh, YTO
MIPaBOPEATM3YIOIIYIO ESTEIBHOCTh HE CIICIYeT CBO-
IUTh JIUIIb K JIEATENIbHOCTH IMPaBONPUMEHUTEIHHOH.
W60 mpaBompuMeHeHHE, KaK W HCIIOIb30BaHHE, HC-
MOJTHEHHE, COONIOZCHHE, CIeJOBaHUE, BBICTYMAeT Kak
olpezencHHas (hopMa IpaBopeann3aun. B To xe Bpe-
M Ba)KHO 3aMETUTh, YTO MIPUMEHEHHE TpaBa Kak 0co-
0ast U ciIoKHasE popMa peai3alii CaMO BBIPAKACTCSI
B HUCIOJb30BaHUM, WCIIOIHEHUH, COOJIIOICHUU HOPM,
pemIaMEHTHPYIOIUX ACATCIFHOCTD MPABOIIPUMCHSIO-
LIUX CYyOBEKTOB.

VYKka3aHHBIC BHIIIE (POPMBI PEATH3aLUN HU B KOEM
cllydae He JOJDKHBI CBOIUTH MPaBOPEaTU3YIOIIYIO Jie-
STENBHOCTh OPTaHOB BHYTPEHHMX JeN K OCYIIECTBIIe-
HUIO B paMKax JaHHOTO Mpoliecca TOIbKO YIPaBOMOUH-
BAIOIIMX, OOS3BIBAIOIINX, 3alPEIIAOIINX, PCKOMEH /1a-
TEJIbHBIX, OXPAaHUTEIbHBIX U MOOUIPUTENLHBIX HOPM. B
paMKax 3TOH AEATCIBHOCTH PEan3yeTCss 1 MHOXKECTBO
HHBIX Pa3HOBUAHOCTEN MPaBOBBIX HOPM: HOPMbI-Haya-
J1a, HOPMBI-TIPUHIIMITEI, HOPMBI-TAPAHTHH, OIPEIEITH-
TEJNHEHO-YCTAHOBOYHBIE HOPMBI, Ae(UHUTHUBHEIC, OIE-
paTUBHEIC, KOJUTM3NOHHBIC HOPMEI.

3. IlpaBopeanusyomas JIeATENLHOCTb OPraHOB
BHYTPECHHHX /€N HaleJeHa Ha PEIICHHE BO3JIOXKCH-
HBIX Ha HUX TOCYIapCTBOM U o01ecTBoM 3aiad. [lepen
Ka)KJ[BIM TOCYIapCTBEHHBIM OPTraHOM KaK BayKHEHIITHM,
MEPBUYHBIM 3JIEMEHTOM MEXaHHU3Ma rocyAapcTBa CTOST
OTIpeIeTICHHBIC 3a/1a4l, KOTOpble OH IPW3BaH pelIarh.
CoracHO POCCHHCKOMY 3aKOHOAATENbCTBY 3aJadaMu
OpPraHOB BHYTPEHHMX JIEJ, HONUINH, HETIOCPEICTBEH-
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HO CBSI3aHHBIMH C UX Ha3HAYCHHUEM, SIBIIIOTCS 3alllUTa
JKHM3HH, 37I0pOBbS, TIPaB ¥ CBOOO JIMIHOCTH, IPOTHUBO-
JeiicTBHE TPECTYMHOCTH, OXpaHa O0IIeCTBEHHOIO MO-
psaka, COOCTBEHHOCTH M oOecIieueHue 00IIecTBEHHON
6e3omacHoctH [21, ct. 1]. BeimoiaHeHue 3TuX (CI0AKHBIX
B COBPEMCHHBIN IIEpHOA M BAXHBIX BO BCE BPEMEHA)
3agay o0ecreynBaeTcs MOCPEICTBOM IpaBOpeaIn3y-
IOMIEH JEeATENFHOCTH OPTraHOB BHYTPEHHHX JEN U UX
JOJDKHOCTHBIX JIHIL.

4. IlpaBopeanusyronias [IeSTEIHHOCTH OpPTaHOB
BHYTPEHHHX JIeJI HallpaBjieHa Ha OpraHU3alrio UX pa-
00THI. [lesTenbHOCTD JII0O0TO OpraHa rocyIapcTsa oc-
HOBBIBAETCS HA 3aKOHE, KOMIIETEHIINA KaXKAOr0 U3 HUX
OTIPEETIICTCS. ¥ OUePUNBACTCS IIPABOBBIMH HOPMaMH.
[ToaToMy opranbl BHyTPEHHUX J1€]1, KaK U HHBIE OpTaHbl
TOCYIapCTBa, OPraHU3YyIOT CBOIO paboTy MOCPEACTBOM
pealin3alui COOTBETCTBYIOIIUX HOPM, 3aKpPEIIEHHBIX
B 3aKOHOJATENLCTBE, B T.4. (peeparbHbIX 3akoHax «O
nonuuum» [21], «O ciyxbe B opraHax BHyTPEHHUX JIeJ
Poccwuiickot @eneparumn» [22], «[lomoxxennn o Munu-
cTepcTBe BHYTpeHHUX aen Poccuiickoit denepanum»
[27], «TumoBoM TONOXKEHUH O TEPPUTOPHAILHOM Op-
raHe MuHucrepcTBa BHyTpeHHUX Aen Poccuiickoit de-
neparuu 1o cyobekty Poccuiickoit @eneparuuy [31].

5. TlpaBopeanusyiomas JAEATENbHOCTb OPIraHOB
BHYTPEHHHX JIeJ1 HalpaBJeHa HAa OpraHU3alnio u ode-
CIIEYEHHE peall3allii MPaBOBBIX HOPM BCEMH CYOb-
eKTaMH, KOTOpPBIE OKa3BIBAIOTCS B cepe UX NesTeNb-
HocTtu. OpraHuzanusi cBoeil pabOThl OpraHaMu BHY-
TPEHHHX e MOCPEICTBOM pPealH3allii HOPM IIpaBa
He camouesb. OHH, OCYIIECTBIISAS CBOIO IEATEIbHOCTD
Ha OCHOBE IIPABOBBIX HOPM, 00ECIIEUNBAIOT B IIpe/Ienax
CBOCH KOMIETEHIIUHN peallu3alyio MpeanucaHnii HOpM
IpaBa KaKIbIM CyOBEKTOM, OKa3aBIINMCSI B CEKTOpPE UX
OTBETCTBEHHOCTH.

[IpaBopeanm3yromyo IesTeIbHOCTE OpraHbl BHY-
TPEHHHUX I OCYLIECTBIAIOT B Pa3IMYHbIX (popmax —
HCTIONIb30BaHME MIPEAOCTABICHHBIX UM IPaB, MCIIOTHE-
HHUE BO3JIOKEHHBIX Ha HUX O00SA3aHHOCTEMH, COOMoeHIEe
IpeTyCMOTPEHHBIX TPABOM 3aIIPETOB, CIIEIOBAHHE ITpa-
BOBBIM PEKOMEHIALIUSM, IPUMEHEHHUE NIpaBa B Mpeyc-
MOTpPEHHBIX 3aKOHOM ciydasx. Opransl BHYTPEHHHX
JeJl KaKk CyOBeKTHI, HaJEJeHHbIE MPaBOTBOPUYECKUMHU
(DYHKIHSAMH, peali3yroT TPaBOBbIC HOPMBI U B (hopMe
OCHOBBIBaHHS.

B ¢dopme ucmons3oBaHuMS OpraHaMu BHYTPEHHHX
JIeJl, UX JOJKHOCTHBIMH JIMLIAMHU PEaU3yloTCs yrpa-
BOMOYHBAIOIINE HOPMEI, KOTOPBIE MPETOCTABISIIOT UM
OIpeieIeHHbIE MTPaBa.

HaBas o0mIy0 XapaKTEPHCTHKY HCIIOIB30BAHHIO
Kak (opme peanmuzanuu BOOOIIE, CIeAyeT OTMETHUTH,
9TO «eMy NIPHUCYIe aKTHBHOE MOBEACHHE CYOBEKTOB.
OpHako 371ech HE00X0nUMO OoroBopuThes. 1o obmemy
IpaBUITy agpecar YIPaBOMOUUBAIONICH HOPMBI MIMEET

BO3MOXKHOCTh BBIOOpA OMNpPEICICHHOIO BapUaHTa IO-
BeieHMsE. OH MOXKET HCIONB30BAaTh CBOE CYOBEKTHB-
HOE MpaBO (aKTUBHOCTH), & PABHO HE HCIIOJIH30BATh
(maccuBHOCTB). Ho mocnenHee Hudero ooimero ¢ ocy-
IICCTBIICHUEM IIPaBa HE MMEET, T.K. HCHCIIONIb30BaHUE
MPaBOMOYHS PABHOCHIBHO €ro Hepeamm3anum» [17,
c. 227]. Wcnonp3oBaHue MpaBa MPOUCXOAUT TOJBKO
aKTHBHBIM IyTEM, a MACCHBHOCTH YIPaBOMOYEHHOTO
JIMIIA BBIXOAMT 32 PAMKU IPABOPEaTH3AIUH.

BaxxHO OTMETHTB, YTO TPH HCIIOIH30BAaHUHU IIpa-
Ba IIACCHUBHBI BapUAHT MOBEICHUS (IEATEIBHOCTH)
OpPraHOB BHYTPEHHUX JIEN M UX JTOJDKHOCTHBIX JIUI] HE
BCErZa BO3MOXEH, T.K. IIPEIOCTABIIEMbIC MM IIpaBa 1o
OTHOIIIEHHIO K TOCYJapCTBY BBICTYIAIOT KaK UX 00s3aH-
HocTH. [103TOMY-TO OHH Hallle BCETO «BBIHYKICHBD)
BEIOMpATh BAPHAHT aKTHBHOTO TIOBEICHHUSI.

B dbopme ucnonHeHus: opranaMu BHyTPEHHUX I,
WX ITOJDKHOCTHBIMH JIUIIAMH PEaTN3YIOTCS 00s3BIBaIO-
IIME HOPMBI, KOTOPBIC BO3JIATAI0T Ha HUX FOPHIUUCCKUC
00SI3aHHOCTH MTOJIOKUTEIILHOTO COIEPIKAHNS.

JlaBast oOlIyI0 XapaKTepUCTUKY HCIOTHEHHUIO Kak
(dopMme peanuzanuu, HEOOXOAMMO MOMTYCPKHYTH, YTO
OHO, KaK M HCIOJB30BaHUE, TPeOyeT aKTUBHBIX IeH-
ctBui. «OIHAKO 371€Ch, B OTIIMYNE OT MCIONB30BAHNS,
HEBO3MOXEH BBIOOP CYOBEKTOM BapHaHTa IOBEICHHUS.
[Ipn manHO# hopme peanm3aIiiy JHUIO CTPOTO CIEIY-
eT 'mporpamme", MPETyCMOTPEHHOW OOSI3BIBAIOIINM
HOPMAaTHWBHBIM TpeanucanueM. B cmiry Toro, uro mo-
CIICIHUE HOCST UMIIEPATUBHBIN XapaKTep, OTKIOHCHUE
OT IPaBUJI O3HAYaET MO0 HeHaUIeXkKallee HCIIOTHeHNE,
00 HeucHnoaHeHue 00s13aHHOCcTel BooOIe. Bripouem,
o0a BUJa HApyIICHUH OOS3BIBAIOIINX TOJOXKEHHUH SB-
JISIFOTCSL OCHOBAHUEM FOPUIMYESCKON OTBETCTBEHHOCTH)
[17,c.227].

BaxxHO OTMETHUTD, UTO KUCTIOTHEHUE 00SI3aHHOCTEH
SIBIIICTCS] HAaUOoJIee CIOKHOM (hopMOii HeToCpeICTBEH-
HOii peasnnzanuu. OHO TpeOyeT akTUBHOCTH OOsI3aHHO-
TO JHIa, KOTOPOE AOJDKHO COBEpIIATh MPETyCMOTPEH-
HBIC HOPMOI#1 ICHCTBHS B MHTEPECax yIpaBOMOYCHHOTO
cyOBeKTa, JaKke eclu He kenaeT dtoro» [17, c. 227-
228]. IloaTomy peras mpobaeMbl IPETBOPEHUS MpaBa
B J)KHU3Hb, HEOOXOMMO B OOJIbITIECH CTENIEHH OPUEHTHUPO-
BaThCs HA CO3JAaHHE PEANbHBIX YCIIOBHU LIS peann3a-
MU OOSI3BIBAIONIMX MPEAMTUCAHUA. DTO B TIOJTHOM Mepe
OTHOCHUTCS M K OpraHaMm BHyTpeHHHX aein. Ocymiect-
BIISIS MEPBI, HaIIpaBJICHHBIE HA COBEPIICHCTBOBAHNE HX
MPaBOPEATU3YIOIICH NESITENbHOCTH, CICAYET YICIATh
JIOIDKHOE BHUMaHHE OOECIICUCHHIO WCIONHEHHUS WMHU
OOSI3BIBAIOIIIIX HOPM.

B dopme cobiromeHuss opraHamMu BHYTPSHHHX
JelT, UX JOJDKHOCTHBIMH JIMIIAMH PEaTu3yI0TCs 3ampe-
IIAfOIIIEe HOPMBI, KOTOPBIE YCTaHABIHUBAIOT IIPABOBEIE
3ampeThl Ha COBEPIICHHE MMHU ONPEACICHHBIX JeH-
CTBHH.
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JaBast o0miyto oleHKy coOmrofeHuo Kak (opme
peanu3anuy, HeOOXOMMO 3aMETHTh, YTO OHO XapaKTe-
pHU3yeTCsl aCCUBHBIM MOBEJCHHEM CyObeKTa mpaBa U
CYTh €T0 3aKJII0YAeTCs B BO3JCP)KaHUH OT COBEPIICHHS
3alpelieHHbIX AelcTBUH. «IaBHast 0COOEHHOCTh 3TOM
(hOpMBI pean3aIiiy COCTOUT B TOM, YTO OHA HMeEET BCe-
OXBaTBHIBAIOLIUI XapakTep, KacaeTcs KaxJoro IMpaBo-
JIeeCriocOOHOTO CyOhEKTa, MPOHU3BIBAET BCE CTATUHN U
CTOPOHBI MPaBOPEATN3allUOHHOTO MPOLIECcca, 00CITyKH-
Bas ¥ 00ecIieunBas IpaBOMEPHOE TTOBEICHUE, U B TOM
CMBICIIC BBICTYIAET KaK yHUBepcaabHas» [24, c. 7]. Co-
OmroneHue paBa MpoTeKaeT He3ameTHo [ 1, ¢. 94], B o-
BCEJHEBHOM OOIIEHUU U MTOBCEHEBHOM AEATEIbHOCTH
[20, c. 233], «oHO He TpeOyeT NPOSBICHHUS AKTUBHOCTH
U, KaK CJICACTBUE, 3aTPaThl KaKUX-TO OCOOBIX, JOTOJI-
HUTENBHBIX YCHINH W SHEPTHUH: JOCTaTOYHO HE COBEp-
[IaTh TOTO, YTO 3aMpelieHO 3aKOHOM U APYTHUM HOpMa-
THUBHBIM MTPABOBBIM akToM» [17, c. 228]. 310 B monHON
Mepe OTHOCHUTCS M K OpraHaM BHYTPEHHHX €N, K UX
COTPYIHHUKAM.

B ¢opme cnenoBanus opraHamu BHYTPEHHUX Jell
UX JOJDKHOCTHBIMH JIMLIAMH PEATU3YIOTCS peKOMEH /1a-
TeJbHbIE HOPMBI, KOTOPbIE YCTaHABIMBAIOT IPABOBHIE
pEKOMEHIAIK TI0 BRIOOPY MMM HamOoJjee KeJareib-
HOTO U MPEINOYTUTENHOTO BapUaHTa MOBEICHUS.

JaBast o0uIyt0 XapakTepHCTHKY CIICIOBAaHUIO KaK
(dhopme peanuzanum, HEOOXOAUMO OTMETUTH, YTO EMY
«TPHUCYIIM W aKTHBHOE, M TACCHBHOE IOBeneHue. Pe-
KOMEH/IaTellbHasi HOpMa peaiu3yeTcsl Torda, Koraa eé
ajipecar coBepIIacT PeKOMEHIOBaHHBIC EHCTBUS (aK-
TUBHOCTB) JIUOO BO3AEPIKUBAETCS OT COBEPLICHHS He-
PEKOMEHIOBaHHBIX JCWCTBUH (MaccMBHOCTh). Kpome
TOTO, aJjpecaT PeKOMEHIaTeIbHOI HOPMBI HIMEET TaK)Ke
BO3MOYKHOCTH BBIOOpA OIPEIEIICHHOTO BapHaHTa IO-
BeneHus. OH MOXKeT clieIoBaTh MPaBOBOM peKOMeEHa-
VM, a paBHO He cienoBaTh. CiemoBaHne peKoMeHaa-
UM MOXKET MPUBECTHU K MPUMEHEHUIO MOOLIPUTEIBHOM
cankunu. HecnemoBannme pekoMeHZAIMM HE MOXET
U He JOJDKHO IOBJIEYb NPUMEHEHHE HaKa3aTeJbHOU
CaHKIINHU, TIOCKOJIBKY OCHOBAaHHEM MIPUBIICUCHHUS K
IOPUINYECKON OTBETCTBEHHOCTH SIBJISETCS HEHCIION-
HEHWE FOPUINYECKON OOS3aHHOCTH W HECOOIONCHHE
MPaBOBOrO 3amnpeTa. MHBIMU cloBaMH, HepeaIu3alus
PEKOMEHIATEIFHBIX HOPM HE MOKET M HE JIOJDKHA pac-
CMaTpHUBAThCSl KaK TMOBEACHHE MPOTUBOMpPABHOE, KBa-
T(UIIIPOBATECS KaK MpaBOHApYyIIeHNE. B mpoTnBHOM
cllydae K OTBETCTBEHHOCTH CIIeIyeT MPHUBJIEKATh JIHIIO,
NpUMCHHUBIIIEE Haka3aHWe (B3BICKAHWE) B OTHOIICHUH
JIMIA, HE PeaJIn30BaBILEro PeKOMEHAATEIbHYI0 HOPMY»
[17, c. 228].

T'oBops 0 MpaKkTUYECKOI 3HAYMMOCTH JaHHOH (op-
MBI peau3anyy, IpuieM IPAMEHATENHHO U K OpraHam
BHYTPEHHHX JEJl, BAXKHO 3aMETUTh, YTO €CJIU CJIeI0Ba-

HUE PEKOMEHIATEIbHBIM HOPMaM MOXKET MPUBECTH K
MIPUMEHEHHIO MOOMIPUTEIBHBIX CAaHKIMH, TO HeCIeIo-
BaHUE MM HE MOXKET U HE JOJHKHO MOBJIEYb [IPUMEHe-
HHUE HaKa3aTeNbHBIX CAHKIIUH.

B dopme ocHOBBIBaHUS OpraHaMi BHYTPEHHUX eIl
Kak CyObeKkTamH, HaJEICHHBIMH IPaBOTBOPYECKUMHU
(GYHKIUSAMU, pealu3yloTCsl OCHOBOIOJIArarolue Hop-
MBI, KOTOPBIE OTIPENENIOT UCXOMHBIE Hadala, OCHOBEI
MIPaBOBOTO PETYJINPOBAHMUSL.

OCHOBOMONATaONINe HOPMBI OKa3BIBAIOT CHIEH(H-
4yeckoe BIMsSHUE Ha MpaBoTBOpUeckuil mpouecc. Cyon-
eKTHl TIPaBOTBOPUECTBA IPU HW3TAHHH HOPMATHBHBIX
MPAaBOBBIX AaKTOB PEalu3yIOT MPOLEAYPHBIE HOPMBI,
peTIaMEHTHPYIOIINE 3Ty IESATEIBHOCTh, B OOBIYHBIX
(opMax, KOTOpBIC OMNpPEHEISAIOTCS XapaKTepoM 3TUX
HOPM, a TaKXe «OCHOBBIBAIOTCS Ha MOJIOKEHHUIX OCHO-
BOTIOJIAralOIIMX HOPM, COACPIKALINXCS B HOPMATUBHBIX
MIPaBOBEIX aKTaX, HMEIOIMNX OOJBIIYIO IOPUANICCKYTO
cuiy (Hampumep, B Koncturyuuu P®, denepanbHbIx
KOHCTHUTYIIMOHHBIX 3aKOHax, (pemepalbHBIX 3aKOHaX U
T.1.), ONHparoTcss Ha HUX. OTKIOHEHHE MpPaBOTBOpUE-
CKOTO OpraHa OT OCHOBOIIOJIATaIOIINX IPEIIHCAHIH
BCErJa BJCYET HapyLICHUE 3aKOHHOCTH. A MPHUHSITHII
UM HOPMAaTHBHBIN aKT M3HAYAJIFHO SBISETCS HE3aKOH-
HBIM, HempaBoBbIM» [17, ¢. 226] 1 NOANIEKUT OTMEHE.

B ¢dopme npumMeHeHns opranaMy BHYTPEHHUX €T,
WX JOJDKHOCTHBIMHU JIMIAMH PEaU3yl0TCs Mpeanuca-
HUSI OCHOBOIIOJIATalOIINX, PETYISATHBHBIX, OXPAHUTEIb-
HBIX, IOOUIPUTENBHBIX, 00€CTIEUNTENBEHBIX HOPM.

[IpuMeHeHre mpaBa MPeNcTaBiseT cO00H 0CoOyIo
U yHUBepcaibHyt0 (opMy peanusanuu. Ocoboil oHa
SIBISIETCSI TOTOMY, UTO B TAaHHOW (hOpMeE OCYIIECTBISIOT
MpEANUCaHus MPaBOBBIX HOPM He BCE CyObEKTHI IIpaBa,
a TOJBKO BIACTHBIE CYOBEKTHI, Ha/ICICHHBIE COOTBET-
CTBYIOILIMMH MOJTHOMOYHSAMHU. YHUBEPCAIBHOW OHA SIB-
JISIETCS TIOTOMY, UTO B JaHHOH (hopMe OCYIIEeCTBISIOTCS
MpEANUCaHsl He OTIENIbHBIX, a BCEX Pa3sHOBHIHOCTEH
MIPAaBOBBIX HOPM, KOTOPBIE KacaloTcsl paccMaTpHUBaeMO-
ro ropuauueckoro aena. CraenoBaTelbHO, MPaBOINpPHU-
MEHSIOMYE CyOBeKTH OpraHOB BHYTPEHHHX [N IPH
paccMOTPEHUH JIENT TOJHKHBI OPUEHTHUPOBATHCS HE TONb-
KO Ha PETYISTHBHBIC W OXPaHUTEIbHBIE HOPMBI, KOTO-
pBIC COOTBETCTBEHHO COAEPXKAT MPaBUWIIA MOBEACHUS U
CaHKIUW, HO ¥ Ha WHBIE HOPMBI, KOTOpHIE, HAIIpUMeEp,
COZIepKaT OCHOBBI, IPUHIUIIBI, TAPAHTUH, LENTH, 3a]a41
MIPAaBOBOTO PETYIMPOBAHMS, IPABOBBIE MIOHSATHSA H T.II.

W B 3akioueHHe ClieAyeT OTMETHTh, UTO MIPEJyIo-
KEHHOE OTpeNeNieHHe TOHATHS IpaBOpeai3yIomeit
JEeSITETbHOCTA OpPraHOB BHYTPEHHUX [I€JI, BBIJEIICHUE
U XapaKTepHCTHKa e€ IMPH3HAKOB, a TaKKe OCOOEH-
HocTell opM ocymiecTBieHus o0ecrnedaTr MOHUMAHUE
COZIepKaHusl, 3HAYMMOCTH JIaHHOH IesSTeIbHOCTH, CO-
BEPLICHCTBOBAHUE U TOBBIIIEHUE €€ 3((PEKTUBHOCTH.
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CHARACTERIZATION AND CLASSIFICATION OF CONSTRAINTS RIGHTS
AND FREEDOMS OF HUMAN AND CITIZEN

The article considers the diversity of approaches to the definition of the concept of «restrictions on
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OmnpeneneHue NOHITUSL «OTPAaHUYEHUS IIPaB U CBO-
0011 YeoBeKa U TPAXKIAHMHA» BBI3BIBAJIO U IPOAOIDKA-
€T BbI3bIBaTb B HAyKE MHOIOYUCICHHBIE JUCKYCCUH U
criopel. Mccnenyemass Kateropusi HEOIXHOKPAaTHO pac-
cMaTpuBallach IPaBOBEAAaMH Kak Ha oOLieTeopeTuye-
CKOM YPOBHE, TaK U B paMKax oTpacjeil u nmogorpacieu
poccuiickoro mpasa. OfHaKO e€JuHAs MHTEPIpEeTaLUs
JaHHOTO ABJICHUA OTCYTCTBYET 10 CUX IIOP, XOTs YETKasA
(OpMyITHpOBKa COOTBETCTBYIOIIETO IIOHATHS, BEIpaXa-
I0IIasi OCHOBHBIE €T0 XapaKTEePUCTHKH, HeoOXoanMa, B
T.4. Juis 3¢ deKkTuBHON ero peanuszanuu. [IpaBunbHas
)IG(I)I/IHI/I]_H/IH TIO3BOJISICT BBIABUTH CYHIHOCTBH OIIPCACIIA-
€MOTr0 SIBIICHUS, yKa3aTh TE €ro y3J0Bble IPU3HAKY, 03
KOTOPBIX OHO HE CITOCOOHO CYIIIECTBOBATH U OT KOTOPBIX
B 3HAYUTENILHON Mepe 3aBUCST BCE €r0 UHbIE MPHU3HA-
Kd. «JlaTh Xopomee omnpeneneHne — 3HAYUT PACKPHITH
CYLIHOCTh omnpezaensieMoro oonekra» [6, c. 48-49]. B
Tr000M ciTydae MMEHHO KOHCTHUTYIIOHHOE IOHSTHE

«OrpaHHyYeHHE MpaB U CBOOO] YelIOBEKa M IpaXKJ1aHu-
Ha) JIOJDKHO PacCMaTpUBAThHCS Kak 0a30BOe I OTpac-
nieil mpaBa U yYUTHIBATbCS IPU MOATOTOBKE, MPUHATUN
Y pean3aliyi HOPMaTUBHO-TIPABOBBIX aKTOB, & TAKXKE
MIPU UX TOJIKOBAaHUHU.

Onnako u B monoxeHusax camoi Konctutymuwm
Poccuiickoit denepannn paccMaTpUBaeMOE IOHSATHE
ynorpeoOisercs HeogHo3HayHo. Tak, B 4. 1 cT. 56 KoH-
ctutyunn Poccuiickoit denepannn B yCIOBUSAX Ype3-
BBIYAIHOTO TOJIOKEHUS MTPUBEICHHOE BBIIIE MOHSTHE
yHOTpeOasieTcss B CMbICIE, OTIMYHOM OT 4. 3 CT. 55
YKa3aHHOTO HOPMAaTHUBHOTO IIPABOBOTO aKTa, B KOTOPOU
peub uaet 00 orpaHMYeHHIX IpaB U CBOOOJ JTMYHOCTH
B 00CTaHOBKE HOpPMaJIBHON (MHPHOI) >KU3HEICATEIb-
HOCTH 0O0I1IeCTBa ¥ rOCYAapCTBa.

B nayuynom mupe o orpaHU4EeHHUSIMH TTPAB TOHU-
MAIOT: «CO3HATEJIbHO yCTaHOBJIEHHBIE OOIIECTBOM 3a-
npeth» [ 14, ¢. 23]; «M3MeHeHue cofiepKaHus 1 o0beMa
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HOpMBI mpaBay» [14, c. 36]; «ocyuiecTBiasieMoe B COOT-
BETCTBUH C TIPEIYCMOTPEHHBIM 3aKOHOM OCHOBAHUSMHU
U B YCTaHOBJICHHOM IIOpSIKE CyKeHHE oObemay [14,
c. 26]; «M3MeHeHHe COoIep KaHMsI TIPaB YeI0BeKa, KOTO-
poe He JODKHO KacaThCsl ero cyumHoctu» [14, c. 62];
«OTKJIOHEHHE OT IMPaBOBOTO PaBEHCTBa, KOIna CyKa-
eTcs 00beM IpaB U CBOOOA WM pacHIUpseTcsl 00beM
obsi3aHHOCTEHY [14, €. 52-53]; «INIICHUE WITH CY)KEHHE
CyOBeKTUBHOTO mpaBay [ 15, ¢. 22]; «u3bATHS U3 IPaBO-
BOTO CTaTyca TpakIaHHHA B CIJIY OIPEHEJICHHBIX 00-
CTOSITENBCTBY [15, ¢. 83]; «00yCIIOBICHHYIO IPUPOIHBI-
MH COIHaJIbHBIMU U TYXOBHBIMU NIPHIMHAMH CHCTEMY
KOHCTHUTYIIHOHHO-TIPABOBBIX CPEJCTB, ONMPENSISIOIINX
HOCHUTENS, cepy HOPMAaTHBHOTO COAEPKaHHS U TIOPSI-
JIOK peanu3aliiil OCHOBHBIX IIPaB YeJOBEKa U Ipaxa-
HIHA, HO JIOIyCTUMYIO JIMIIb B CIIy9ae COOTBETCTBHS
(hopMasIbHBIM U MaTepUAIbHBIM KpUTEPHIM» [5, c. 41].
JeTanbHplil aHANU3 MOHATHS «OTPAaHUYEHUS IPaB
U CBOOOJ YeNOBEKa U TPaXJAaHWHA» C TOYKH 3PEHHS
obrrelt Teopuu nipara naH A.B. Mainsko [10, c. 14], ko-
TOPBII OMpeeNsieT OrpaHUueHHs MpaB Kak IMPaBOBOE
CIIep)KUBaHUE MPOTHBO3aKOHHOTO JIESHUS, CO3MAIOIIee
YCIIOBUS [T YIOBJIETBOPEHHUSI HHTEPECOB KOHTPCYObEeK-
Ta ¥ OOIIECTBEHHBIX MHTEPECOB B OXPAHE U 3aIIUTE; ITO
YCTAHOBJICHHBIC B IPAaB€ I'PaHUIIbI, B IIPEACTIaX KOTOPHIX
CYOBEKTHI IOJDKHBI IEHCTBOBATh; 3TO HCKITIOYCHHE OTIpe-
JIENICHHBIX BO3MOXKHOCTEH B AesTenbHOCTH Juil. Orpa-
HUYEHUS TIpaB, 10 MHEHHI0O A.B. Manbko, BBITIOTHSIS
HETaTUBHYIO (OTPULATENbHYI0) MOTUBALUIO MO OTHO-
IICHUIO K COOCTBEHHBIM MHTEpPECaM CYObEKTa, HIPAIOT
OJTHOBPEMEHHO TMOJIOKUTEIHHYIO POJib B TIPABOBOM pe-
TYJIUPOBAHUH TIOBEICHHS, OO HAIIPaBICHBI B KOHCYHOM
cueTe Ha 0OecriedeHre COIMAaIbHO TIOJIE3HBIX HHTEPECOB
KOHTpPCYObeKTa, obIiectra B 1iesom [10, c. 59].
BesycioBHO, orpaHnYeHus: MPU3BAHbI 00ECTIEYUTH
coOJIIOICHe MHTEPECOB OOIIECTBa B IIE€JIOM HIIU OT-
JIeNIbHOW JIMYHOCTH B 4yacTHoOcTU. Ilpu 3TOoM Hemomy-
CTHMO CBSI3BIBAaTh OTPAHUYCHUS IIPAaB U CBOOO TOIHKO
¢ QyHKIUEH caepKUBaHUS MPOTUBOMPABHOIO JESHUS,
MOCKOJIBKY, KaK MPaBUJIO, OHU HOCAT NPEBEHTHBHBIN,
NpeaypeIUuTeNbHBIA XapakTep, OCTEPEeraroT OT BO3-
MOYKHBIX HEOJIArONPHUSATHBIX TOCIEACTBUHA KaK CyObeK-
TOB, OTHOCHUTEJIBHO KOTOPBIX JEHCTBYIOT OrpaHUYEHUS,
Tak 1 uHBIX JvIl [8, ¢. 30]. « Mynpsrii 3akoHOAATENb, OT-
meuan K. Mapkc, npeaynpenuT IpecTymiIeHue, YToOb
He OBITh BEIHYKJICHHBIM Haka3aTh 3a Hero» [11, c. 131].
B nmanHOM ciydae Oonee MpeANOYTUTETIHHO MHE-
nue U.A. UnbuHa, 4To 1r000# YeaoBeK JOKEH MpHYy-
YHUTh ce0s1 K TOMY, 4TOOBI JOOPO# BoJIeH OrpaHUYMBATh
CBOM IPUTS3aHU, IPHHAMAS BO BHIMAaHHE, 9TO IPyTHE
TAaKKE€ UMCIOT IPABO KUTH U OCYIIECTBJIATH CBOU UHTC-
pecsrl [7, c. 96].
Omnpe/eneHHbIH HHTEPEC NMPEACTaBIsieT (HOPMYIIH-
POBKa KaTeTOPUH «OTPaHUYCHHS TPaB U CBOOOJ UEIo-

BEKa U IpaxkjaHuHa», nanHas A.A. IlogmapeBsIM: 3TO
YCTaHOBJIEHHBIC 3aKOHOATEIHCTBOM IpeIeNbl (TpaHu-
1bI) peaiu3aiuu (OCYIECTBICHHUS) YeTOBEKOM (Tpa-
JTAHWHOM) TIpaB (CBOOOT), BEIpaXKaroIuecs B 3ampeTax,
BTOPXKCHUAX, O65[33HHOCT$IX, OTBETCTBEHHOCTH, CYLIC-
CTBOBAaHHE KOTOPHIX IETEPMHHUPOBAHO (TIperompese-
JICHO) HEOOXOIUMOCTBIO 3aIUTHl KOHCTUTYLHOHHO
MPU3HABAEMBIX IICHHOCTEH, Ha3HAYCHHEM KOTOPBIX
SIBIISIETCS 0OecredeHrne He0OX0JUMOro OanaHca MEXIy
HWHTEepeCcaMu JIMYHOCTH, 00IIecTBa u rocynapcersa [20,
c. 44].

C yyeroM aHanm3a UMEIONIMXCS B IOPUANIECKOU
HayKe OTNpe/ielieHUH «OTpaHWYEHHUs IpaB M CBOOOJ
YeJIoBeKa M TpakIaHUHay» IoJaraeM BO3MOXKHBIM pac-
CMaTpuBaTh UX KaK MPELyCMOTPEHHOE HOPMATHBHBLIM
MPaBOBEIM aKTOM, OOJANarOIINM BBICIIEH FOpUINYE-
CKOH cuiol ((penepanbHBIMU 3aKOHAMH ), YMEHbBIIIEHUE
KOJIMYEeCTBa BapHAHTOB WM yCTAHOBIICHHE IPENEIIOB
IOPUIMYECKH JTO3BOJICHHOTO TOBEACHHUS (BILIOTH [0
MOJTHOTO 3aIpeTa ONPESICHHBIX JICHCTBHI), 00YyCIIOB-
JIEHHOE HEOOXOAMMOCTBI) 3alUThl KOHCTHTYIIMOHHO
OXPaHSAEMbIX [IEHHOCTEH.

Ha ocHOBe u310XXKeHHOH Ne(UHUIINY TPEACTaBIIs-
€TCS BO3MOXKHBIM BBIICIUTH CYIIECTBEHHBIE OCOOEH-
HOCTH, TIPUCYIIHE UCCIIEAYEMOMY SIBICHUIO:

- OCHOBHBIM, OTIPEACIISIONINM TIPH3HAKOM OTpaHH-
YeHUM npaB sBJIACTCA BCEraa yCTaHOBHeHHbIﬁ B HHX
npenen cBoOonsl nHAMBHAA. B wactHoctu, H.M. Marty-
30B YKa3bIBa€T, YTO «3a OTBCACHHBIC MPEACIIbI Cy6’beKT
BBIXOIUTH HE MOXET, T.K. OH PHUCKYET 3aJIeTh Uy>KHe HH-
Tepechl, Takke obecrnevueHHbIe 3akoHaMu» [12, c. 28].
[Tpu sTom A.B. Manbko MOAYEepKUBAET, UYTO OTpaHHYE-
HUS TIpaB «CTaBAT ,Z[eﬁCTBHH WHAUBUIOB B OIIPCACIICH-
HBIE PAMKH, CY)Kasi MX BO3MOKHOCTH JI0 FOPHIMYCCKH
U coluajbHO Tpedyemoro coctosHus» [9, c. 4]. B cBs-
3M C 3THM BIIOJHE JIOTHYHO COTJIACHTHCS C TTO3UIHEH
M.N. BaiftuHa, 3aKir0o4aromiencs B TOM, 4TO IpaBa U UX
OTpaHUYCHUS, «OyIydIr ONOCPEIOBaHEI IPABOM, TapaH-
TUPOBAHBI UM, COCTABIISIFOT COACPIKAHUE FOPUANYECKON
CBOOOJIBI KaK CHCTEMBI MPABOBBIX MPEIEIOB CBOOOIBI
BOJIM U TMOBEIEHUS YeJOBEeKa M TpakKAaHUWHA B OOIie-
CTBE W rocymapcrBe. TakuMm oOpazoM, IOpHIMYECKas
cBO0OJIa M TPEAETbl MOJB30BAHUS €0 YIIPABOMOYEHBI
MIPaBOM, KOTOPOE CBOMCTBEHHBIMH €My CIICITH()UIECKHU-
MU NIpUEeMaMu U CPECACTBAMHU YyCTAHABIMBACT OJUHAKO-
BYIO U KaXXZIOTO JIMIA BO3MOXXHOCTH OCYIIECTBIISITH
CBOM IIpaBa U CBOOOBI, HE MPUUUHSS BPEAa IpyTrUM
JIUIIaM 1 O0IIEeCTBY B 1ieniom» [24, ¢. 32];

- HaJIM4HMe O0S3aTeNbHOTO 3aKOHOJATENBHOTO 3a-
KpEIUICHUS] OTPAaHWYCHHUH C YCTaHOBICHHEM COOT-
BETCTBYIOUIMX MPEJEIOB MPOCTPAaHCTBEHHOTO, Bpe-
MEHHOTO M CyOBEKTHOro xapakrepa. Tak, MCXoIs u3
}opnmxmecxoi/i CUJIbI HOPMATHUBHBIX IIPABOBBIX AKTOB,
OTpaHWYCHHUS MPaB U CBOOOA YeJIOBEKa M TpakJaHU-
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HA 3aKPEIULIFOTCS HemocpeaAcTBeHHO KoHcTuTyiuen u
UHBIMH (pezepabHBIMA 3akoHaMH. KOHCTUTYIHS, nMest
YHHUBEPCANBHBIA XapaKTep, yCTaHABIMBACT B OTHOIIIE-
HUM OTPaHMYCHHUH TpaB M CBOOOI NMPENMYIIECTBEHHO
MPABOBBIC OCHOBBI, & TaKXke (POPMYIUPYET UCXOIHBIC
Havaja ¥ Jake KPUTCPHH IOy CTUMOCTH OTPaHWICHUH
npas. B To ke BpeMs KOHCTUTYLIMOHHBIE HOPMBI TIPE]I-
IICHIBAIOT, YTO OCHOBHBIC NpaBa JOJDKHBI OTPaHUYH-
BaThbcA (enepanbHbIM 3aKkoHOM (4. 3 ct. 55). Tpebosa-
HUe 00 OrpaHWYEHUH TPaB B CBOOO aKTOM 3aKOHOJA-
TENBHOTO (MIPEACTABUTENBHOIO) OpPraHa MOJTy4rIIo Hau-
MEHOBAHHUE TIPABHJIa «OTOBOPKH B 3aKOHE» M IPH3HA-
HO HEOTHEMJIEMBIM JJIEMEHTOM MPUHIIMIA PAaBOBOM
rocymapctBeHHocTH [16, c. 29]. Oxrako, HECMOTpS Ha
MNPUOPHUTET 3aKOHA B JEMOKPATUYECKUX TOCYIapCTBaX,
MIAPOKOE PaCTIPOCTPAHCHHUE TTOMYUIHIIO U OTPaHUICHHUE
OCHOBHBIX TIPaB MOJ3aKOHHBIMU aKTaMH (IJIaBBbI FOCY-
JIapCTBa, OPTaHOB HCIOJHHUTENBHON W cyneOHOU Biia-
ctr). EcTecTBeHHO, 4TO B MOAOOHBIX CITydasix BO3HHKA-
€T BOIPOC O CONMOAYMHEHHOCTH ITOI3aKOHHBIX IpPaBoO-
BBIX aKTOB, OTPaHHYUBAIOLIMX IIPaBa U CBOOOIBI YEII0-
BeKa M TPaXJIaHWHA, OJTHAKO JJaHHAs poliieMa TpedyeT
IPOBEICHUS OTACIBHOTO MccienoBanus. OrpaHn4eHus
npaB ¥ cBOOO YeJIOBEKa U IPaKIaHUHA BCETA HMEIOT
YCTaHOBJICHHBIC MOJOKCHUSIMH HOPMATUBHBIX MPaBO-
BBIX aKTOB IIPEeIIbl MPOCTPAHCTBEHHOTO, BPEMEHHOTO
U cyObekTHOro (1Mo Kpyry Jui) xapakrepa. Hanpumep,
OrpaHWYeHHE W30MPATEIHHOTO TpaBa IPH JIHIICHUH
CBOOOJIBI 32 COBEPILCHHE MTPECTYILUICHHS; OTMEHA MPaB
U CBOOOJI WHOCTPAHIICB 32 ICHUCTBHSA, KOTOPBIE IIPO-
TUBOpEYAT 3aKOHOMAATENbCTBY CTPaHBI IMPEOBIBAHUS;
HETIPpU3HaHNE TOCYAapCTBOM 32 CBOMM T'PaKIaHHHOM
IpakJaHCTBAa UHOTO TOCYIapCTRa;

- gamie BCEro OrpaHUyYeHHs MpaB ¥ cBOOOI HOCST
NPEBEHTUBHBIN XapakTep, T.€., BO3JACHCTBYS Ha COLU-
aNBHYIO CUCTEMY, CO3HAHHE, BOJIIO U IOBE/ICHHE JTIOACH,
HAINpPAaBJICHBI HA HENOMYIICHHE HAPYIICHUS CYIIECTBY-
IOMINX IPAaBOOTHOIICHHH, TIPaB ¥ 3aKOHHBIX HHTEPECOB
rpaxkJaHuHa (MX KOJUIGKTHBOB U OpraHu3aIuii), oorie-
CTBa M TOCYIapcTBa B 1esIoM. OCHOBHBIMH JIEMEHTAMHU
COZIEp)KAHUS TIPEBEHTUBHOTO XapaKTepa OrpaHUYCHUI
IpaB BBICTYIAIOT IOPUANIECCKIE OCHOBAHUS, CyObEKTHI,
MPABOBBIC JCHCTBHUSI M MHBIC aKIMH, CPEICTBA U CIO-
cOOBI MX OCYINECTBIICHUS, IIeNU (3a/1a4n) M pe3yiibTa-
THI (couuasbHble U opuandeckue). CieacTsueM mpe-
BEHTHBHOTO XapaKTepa OTpaHWYEHHUH IMpaB M cBOOOX
JMYHOCTH SIBJSIETCSI 0OecIieueHne COOMIOCHUS IpaB U
cB000J1, 0€30MACHOCTH 3HAYUTEIHLHON KaTeropuu JIUII,
mpaBa U CBOOOIBI KOTOPBIX IMPH UHBIX 00CTOATENLCTBAX
MOTCHIINAIFHO MOTIIH OBI IIOCTPaNaTh;

- MHOrooOpasue Croco0OB OrpaHHYCHUI: OT
YMEHBIICHHSI KOJMYECTBA BAapHAHTOB CBOOOIHOTO
(T.e. 1O3BOJICHHOTO TPABOBBIMU HOPMaMH) MOBEACHHUS
JI0 €T0 TONHOTO 3ampera. Peds umer 06 orpaHmueHNN

MpaB B LIEJIOM, YTO SIBJIETCS MCKIIIOUEHHUEM M3 00lie-
ro npaBwia. Koncrurymueit Poccuiickoit ®@eneparum
MPeyCMOTPEHBI OTPAaHUYEHHS OCHOBHBIX MTPaB B YCIIO-
BHSIX BBEACHUS MCKIIOYUTENIHFHBIX MTPABOBBIX PEKIMOB
(upe3BBIYAITHOTO MM BOCHHOTO IOJIOKEHHS), TPUIEM
BO3MOKHOCTH OTPaHIUYCHHS TIPaB U CBOOOJ YeIOBEKa 1
rpaxIaHUHa B YCIOBHSX YPE3BBIYAMHOTO TOIOKEHUS
SIBTISIETCST OOIIENPU3HAHHBIM (DAKTOM M COOTBETCTBYET
CTaHJapTaM IpaB 4YeJOBeKa, 3aKPerUIieMbIM MEKTyHa-
POIHO-ITPABOBBIMH aKTaMHu';

- OrpaHUYCHUS SBJSIOTCS YacTbI0 MEXaHH3Ma CO-
[IACOBAaHMS JIMYHBIX M OOIIECTBEHHBIX HHTEPECOB,
3aKpeIUIAIOT HEOOXOMUMBIA OajaHc MeXIy HHTepe-
CaMH OTHEJFHOH JMYHOCTH W HMHTEPECaMH JAPYTUX
WHAMBUJOB, 00IIecTBa U rocygapcTsa. [Ipobnema co-
OTHOIIECHUS TPaB U CBOOO] YeJIOBEKa U JESITENEHOCTH
rocyapcTBa sIBISETCS OCOOCHHO Ba)KHOM B CHITY €ro
MPaKTUIECKOTO MpHiIokeHns. CIOXKHOCTh TAHHOW 3a-
Jaydl ompeaensieTcss MPOTHUBOMOCTABICHUEM HPUOPH-
TETOB: C OIHON CTOPOHBI, JIFOMU CO3JAIOT TOCYIAPCTBO
Juia ce0s, 3alUThl CBOMX MpaB U CBOOOX; C Apyrou —
«TOCYIapCTBO BO3HHUKAET KaK OTBET Ha HECIIOCOOHOCTD
YeJI0BeYeCKOTo 00IIeCTBa KUTh O3 Hero, 6e3 ero CUIIbl
W OTPaHUYCHHH, TOCYIAapCTBO CTAHOBUTCS Kak OBI BBIC-
LIMM MPOSIBIIEHUEM OOLIECTBEHHOM OPraHU30BaHHOCTH
W TOpSAIKa, €INHCTBEHHBIM T'apaHTOM OEe30IMacHOCTH,
cTabunbHOCTH U pa3BuTHs» [13, c. 331-332]. Umeto-
mIeecst IPOTHBOPEUHE pa3pemaeTcs myTeM pa3padoTKH
W 3akperuieHust B KOHCTUTYyIMK yCIOBUN OrpaHUYEHHUH
mpaB M CBOOON, a B 3aKOHOJATENBCTBE KOHKPETHBIX
CrocoO0B OrpaHHYEHH OTAETBHBIX MpaB M CBOOOI,
BBITEKAIOIINX M3 KOHCTUTYIIHOHHBIX TPEIITHCAHIH.

MHoroo0pa3ue BUAOB OIpaHUYCHUI MpaB U CBO-
601 yenoBeKa M TpakIaHUHA ITOIPasyMeBaeT BO3MOXK-
HoCTh ux Kiaccudpukanuu. Kak ormeuaer XK.-JI. bep-
KeJb, KBATU(UKAITNOHHEIN aHAJIM3 IPABOBHIX SIBIICHUI
MO3BOJISIET OMPENENUTh PEXKUM UX (PYHKIIMOHUPOBAHUS
[1, c. 359]. lnst ycTaHOBIEHUS TAKOTO MOPSIIKA CIIEAY-
eT KJIacCU(PHUIMPOBATh OrpaHUYEHHS] OCHOBHBIX IMPAaB
M0 Pa3NUYHBIM KpUTEpHAM: (opmaM, COmepKaHHIO,
KpYTY JIMLI, TEPPUTOPHH, BPEMEHH JIECHCTBHS U T.1I.

Tak, 1o IHIaM 1 KpyTy 3aTparuBaeMbIX IpaB Orpa-
HUYEHUS JeNsATcs Ha oOuue U crneuuansHeie. [lo nu-
1am oOIIHMe OrpaHWYCHHUS MPaB M CBOOOJ YeJIOBeKa U
rpaXIaHUHa PaCIpPOCTPAHIIOTCS HAa BCE KAaTETOpUH
HACEJICHUS, CIICIMAalbHBIE yCTAaHABIMBAIOTCA UIS OT-
JeNIbHBIX KaTEeTOPHUil JIUII U Yallle BCEro HalpaBJIeHbl Ha
OTIpeJieTICHre CIEeIHAIFHOTO TIPaBOBOTO CTaTyca KOH-
KpETHOH COLMaNbHOM Tpynmsl (Hampumep, rocyaap-
CTBEHHBIE CITyXallue, COTPYIHUKH TONUINHA H T.I.).

! JIOKyMEHTOM, TOAYEPKUBAOIIMM HEACIMMOCTh U B3au-
MOCBSI3aHHOCTb BCEX OCHOBHBIX TIpaB, sIBJIsieTCS BceoOmiast
nexsapanus u Ilporpamma neiictBuit ot 25 utons 1993 r.

(. 5).
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Tak, orpaHudeHus MpaB roCyJapCTBEHHBIX CIYKAIIAX
3aKpeIUIIOTCS. AJIsl TIPEIOTBPAICHHS 370yHOoTpedie-
HUS UMM CBOMMH MoJTHOMoYHsIMU. Mccnenys rapanTun
npaB ¥ cBoOON ykazaHHOW kareropuu jwi, H.IT. Ile-
TPOB OTMEYAET, YTO «HEPEIKH CIIydau, KOrna JIMIHBIN
ATOM3M, aMOHITO3HOCTh TOCYAapPCTBEHHBIX CITY)KaIINX
npeobnagaloT HajJ TocydapCTBEHHBIMH HHTEpECaMu.
HexoTtopsle rocynapcTBEeHHBIE CITyKalue npeHeopera-
10T TEMH OTPAaHUYCHHUSAMHU UX TPaB U CBOOOM, KOTOpbIE
yCTaHOBJIEHBI B MHTEpEcax TOCyAapCTBCHHOM Oe3omac-
HOCTH W OOIIECTBEHHOro crokouctBus» [7, c. 100].
CrnenoBarelibHO, OOJBITHHCTBO OTPAaHWYCHHWHA TPaB
TOCYIapCTBEHHBIX CIIY)KAIllUX YCTAHABIMUBAETCS IS
cOaJaHCHPOBAHHOTO COTIACOBAHUS WHIMBHIYAIbHBIX
U OOLLIECTBEHHBIX MHTEPECOB. BO3MOXKHOCTH OrpaHu-
YEeHUH MpaB OTHENBHBIX KAaTErOPHH JIMI] CO CHEeHab-
HBIM MIPABOBBIM CTaTyCOM COJIEP>KaT PErHOHaJbHbBIE U
MEXKIyHApOOHO-NIPaBOBbIe aKkThl. Tak, «MexnyHapon-
HBIN MAKT O TPAXKIAHCKHUX U MOJUTUYECKUX TPaBax» OT
16 nexabps 1966 1. yka3pIBaeT Ha TO, YTO MPOBO3TIIA-
meHue B CT. 22 c¢BoOOMbI acconuanuii (BKIto4ast mpo-
(COIO3BI) HE TIPETATCTBYET «...BBEICHUIO 3aKOHHBIX
OTPaHMYCHUIN MOJNB30BAHUS ITUM MPAaBOM IS JIHII,
BXOJISIIIAX B COCTaB BOOPY>KEHHBIX CHII momumum» [13,
c. 60]. JJlaHHBIE HOPMBI TOTIONHAET «MeXTyHapOAHBIH
MaKkT 00 SKOHOMHYECKUX, COIMAIBHBIX M KyIBTYPHBIX
npaBax» oT 16 gekabpsa 1966 r., cormacHo KOTOPOMY
IPaBO CO37aBaTh MPO(ECCHOHATIBHBIE COIO3BI M MPABO
Ha 320aCTOBKM MOTYT OTPaHHYUBATHCS [UTS JIMII, BXO-
ISIIIUX B COCTAB BOOPYKEHHBIX CHJI, TIOJUIIMN MK aJi-
MUHHCTpalMu rocynapersa (4. 2 ct. 8) [13, c. 45-42].
OOmue orpaHHYeHHS IO KPYTy 3aTparuBaeMbBIX
paB UMEIOT TeopeTHUecKuil xapakrep [4, c. 18] u npu-
MEHSIIOTCS B OTHOIIICHHH BCEX OCHOBHBIX IIPaB, CONEp-
JKat, KaK MpaBUiIo, 000OLIEHHYIO XapaKTepUCTUKY KpH-
TEpUEB JIOMYCTUMOCTH MX OrpaHuveHuil. O0mue orpa-
HUYCHUS MPAaB BBICTYMAIOT B KauecTBe A(P(EKTHBHBIX
IPaBOBBIX CPEJICTB, KOTOPHIE YCTAHABIMBAIOT IPETPA/IbI
JUId Tpou3Bojia myonuyHoi Biactu. K crenuanbHbIM
OTPaHWYEHHSM OTHOCSIT OTPAaHUYEHHS OTICIBHBIX TIPaB
1 cBOOOI, KOTOpBIE ONIPENEISIOT HOCUTEN, chepy HOp-
MAaTHBHOTO CONEPKaHHs U 00CTOSATEIHCTRA, JOITYCKAI0-
M€ BTOPKEHUE OPraHOB TOCYAapCTBEHHOW BIIACTH B
JIaHHyio cdepy. OOnme U crenuaitbHbIe OrpaHUICHUS
COOTHOCSTCA MEXAYy COOOH Kak «oOmas» U «0CoOeH-
Has» yact [8, c. 97]. B cBoto ouepens, crieruanbHBIe
OrpaHUYEHUs MPaB M CBOOOA MOTYT OBITH pa3/ieieHBbI
Ha oaBuibl. [Ipexkae Bcero ciiemyeT yIuThIBaTh CyIIe-
CTBEHHOE DPa3JIMuue OTrpPaHUYEHHUH TpakJaHCKUX, TO-
JUTHYCCKUX, COLUAIBHBIX, YKOHOMHUIECKUX, KYIBTYp-
HBIX TIpaB, Ha 4To yKasbiBaeT A.B. Manbko [10, c. 68].
Tak, ump «BceoOmast qexnapanus npaB 4ejioBeKa» OT
10 nexabps 1948 1. moguepKkUBaeT AMHCTBO U HENENH-
MOCTh OCHOBHBIX TIpaB 4eJioBeka. OmgHako «MexmayHa-

POZHBINA MAKT O MPaXKJAHCKHUX U MOJTUTUYECKHUX MTPaBax»
ot 16 nekadps 1996 t., «MexTyHapoIHBIN MaKT 00 KO-
HOMHYECKHX, COLHAIBHBIX U KYJIBTYpHBIX IpaBax» OT
16 mexabps 1996 ., nmpenycmarpuBasi TOTOBOPHBIC Me-
XaHU3MBl CBOEW peanu3aliy, pacCMaTpUBAIOT Ha3BaH-
HbIE TPYNIHBI IpaB Kak HeuAeHTu4HbIe [17, c. 44-47].

Ucxonst w3 TeppuTopuM IEHCTBHS OTpaHUYCHUS
mpaB U cBOOOA IOAPA3AEISIIOTCS Ha MEXITyHapOIHEIE
W BHYTPUTOCYAApCTBEHHbIE. YUUTHIBas BO3MOXKHOCTb
OTpaHMYCHUH TIPaB M CBOOOA MEXIyHAPOTHBIMH U
BHYTPUTOCYJApPCTBEHHBIMU aKTaMH, HEOOXOIMMO 00-
pamars BHIMaHHE Ha WX B3aHMOCBS3b M BO3MO)KHBIE
MPOTUBOPEUHsL. AHATU3UPYS 3alIUTy NpaB YeIOBEKa B
ABctpun, b. Buzep ormedaer, 4ro neicTBrue B paBo-
BOHl cHucTeMe MEXKIyHApOAHbIX M HALMOHAJBHBIX HC-
TOYHHUKOB TIpaB W CBOOOJ dYeNOBEKAa M TpakAaHMHA
MOPOXKAAeT 4YPE3BbIUANHYIO 3allyTaHHOCTh CHUTYaIlluH
U CJIO)KHOCTB TOJIKOBAHHSI MX OTPAHUYIEHUH, «B PE3YIlb-
TaTe HEKOTOpbIE TpaBa OKa3bIBAIOTCS TapaHTHPOBa-
HBI JBaKABI, 2 TO I MHOTOKPaTHO, MPUYEM B Pa3HOM
o0beMe, M COMPOBOXKAAIOTCS Pa3IUUYHBIMU CIIOCO0AMH
orpanuuenuit» [3, c. 39]. CooTBETCTBEHHO, BO3HUKAET
BOMPOC O BO3MOXXHOCTH UCIIOJIb30BaHUs MEKAYHAPOI-
HBIX CTaHAAPTOB TIPaB YEJOBEKA B KaYECTBE KPUTEPHS
JOITyCTUMOCTH OTPaHUYEHHUH MPaB U CBOOOJ YeslOBeKa
U TpaXkIaHNHA.

[To BpeMeHHU AEHCTBUS OTpaHUYEHUS NPaB MOXKHO
T PepeHIMpoBaTh HA TOCTOSIHHBIE W BPEMEHHBIC.
[lepBble 3aKpeIIsIOTCS B 3aKOHOJATEIbCTBE O€3 yKa3a-
HuA cpoka aeiicteusi. Hampumep, 4. 2 ct. 29 Konctury-
unn Poccuiickoit denepanuu COAEPKUT OrpaHUUEHUE
Ha HEIOMyIICHHE IpOMaraHibl WM aruTaldH, BO3-
Oy>KIaIUX COLMAIbHYIO, PACOBYIO, HAIIMOHAIBHYIO
W PENTUTHO3HYIO HEHABUCTh M BPaXKIy; 3allpericHue
Mpomnarasbl COLUalIbHOTO, PACOBOT0, HAIIMOHAIBHOTO,
PETUTHO3HOTO WX S3BIKOBOTO IIPEBOCXOACTBA. BTophie
BBOJATCS Ha ONPEACTICHHBIM CPOK WM Ha BpeMs Jei-
CTBUS Kaknx-Inbo obcroarenscTs. B wactHocTn, Kon-
crutyuuen Poccuiickoit denepanuu IpenycMOTPEHbI
BpPEMEHHBIC OTPAHWYEHHS OCHOBHBIX IIPaB M CBOOOI
B YCIOBHSIX BBEACHHUS HCKIIIOUUTENBHBIX MPaBOBBIX
PSKUMOB  (YpE3BBIUAIHOTO, BOEHHOTO ITOJIOKCHHS,
BOOPY)KEHHOTO KOH(JIMKTa, aHTUTEPPOPUCTUUECKOM
oneparu). COOTBETCTBYIONINM (pefiepaibHBIM 3aKO-
HOJaTenbCcTBOM [20] KOHKPETU3UPYIOTCS KOHCTUTYLH-
OHHBIC HOPMEBI, HaIllpaBIEHHBIE MPOTHUB BO3MOKHOCTH
MIPUHATUS HECOPa3MEPHBIX MPeNoTBpaIlaeMoOl yrpo-
3¢ Mep. BO3MOXHOCTE OrpaHHYCHUSI OCHOBHBIX IIPaB
B YCIIOBHSIX YPE3BBIYAfHOIO M BOEHHOTO TOJOXKEHUS
SIBISIETCST OOIIENPU3HAHHBIM (DAKTOM W COOTBETCTBYET
CTaHAapTaM IpaB YeJOBEKa, 3aKPerIieMbIM MEKyHa-
pomHo-mpaBoBeIME akTamu [ 15, c. 100].

[To conepxaHui0 OrpaHUYEHUN MpaB U CBOOOI MX
CIIeAyeT MOAPA3AEIATh HA (PHHAHCOBO-3KOHOMHYECKHUE
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(3ampeT ompeneneHHOW SKOHOMHYECKOH JesTelIbHO-
CTH), TMYHBIE (apecT, 3aKITI0UYCHHE IO/ CTPAXKY) U Opra-
HU3AIUOHHO-TIONIUTHYECKHE (OTCTaBKA U T.I1.).

[To croco6am ocCyIIecTBICHHST OTPaHUICHUS TIPaB
U cBOOOJ TMOApa3AesAIOTCS Ha 3ampeThl, 00s3aHHOCTH,
BMEIIATENFCTBO B AEATENBFHOCTh TOCYNAPCTBEHHBIX
JOJDKHOCTHBIX JHIl. [Tpu 3TOM CocoObl orpaHnYeHU
IpaB ¥ CBOOOJ COTPYAHUKOB OPTaHOB BHYTPEHHUX /€I
npejajaraeM MOHMMAaTh KaK COBOKYITHOCTh MPUEMOB,
Mep, 3aKpeIUICHHBIX B JICHCTBYIOMNX IPABOBBIX HOP-
Max MEXKIYHApPOJAHOTO W HAIMOHAIBHOTO 3aKOHOA-
TENBCTBA, YCTAHABIMBAIOMINX IIOPSIOK peai3anui
OTIPEICTICHHBIX IPABOOTPAHIYCHHUH.

[TomMumo mpencTaBieHHON Kiaccu(UKAIUU Orpa-
HUYCHHH MPaB, B TPyAaX HAYYHBIX JesTeIeH MpecTaB-
JICHBI ¥ MHBIC BUJBI Kiaccupukamuil [24]. Ux ananm3
MO3BOJISICT TPUITH K BBIBOLY, YTO MOCPEICTBOM KJjac-
cuGUKaIMK OTPAaHUICHUN TIPaB U CBOOO YTOUHSIOTCS,
KOHKPETH3UPYIOTCS XapaKTePHBIC YEPThl COMCPIKAHHUS
HCCIIEyeMOTO OHSTHSI.

O4eBHIIHO, YTO TPAaBO BO3JEHCTBYEeT Ha oOIIe-
CTBEHHBIC OTHOIIICHUS HE CaMo 10 cede, a yepe3 CIIoK-
HYI0 CHUCTEMY CHeUU(UIECKUX CPEACTB MeXaHu3Ma
MPaBOBOTO PETYJIMPOBaHUs. beccropHO, YTO OAHUM U3
KOMIIOHCHTOB KOMILIEKCAa MEXaHH3Ma PaBOBOTO Pery-
JIUPOBAHMS BBICTYIAOT U OTPAHWYCHHUS TIPaB U CBOOOT
JUYHOCTH, MMOCKOJIBbKY OHHU SIBJISIFOTCS MHCTPYMEHTOM,
C TOMOIIBID KOTOPOTO OOECIEYMBACTCS JOCTHIKECHHUE
MOCTABJICHHBIX MPABOM IEJEH, YIAOBIETBOPSAIOTCS WH-
Tepechl CYOBhEKTOB TpaBa, JOCTUTAETCS HEOOXOMUMBIN
OajaHC OOIIECTBEHHBIX OTHOIIEHHH B OOIIECTBE H
rocynapctee. Ilpu 3TOM He ciefyeT paccMaTpuBaTh
OTpaHWYCHHS TPaB ¥ CBOOOJ YEIOBEKA U IpaXKIaHHHA
TOJILKO KaK OTPEJIEIICHHOTO Pojia TPAHHUIIBL, 32 PAMKaMHu
JNeHCTBUS KOTOPBIX OCTAlOTCSl OTHOIICHHUS OCYILECT-
BJICHHS BJIACTH, BeJlb IMEHHO OI'paHUYCHUS MOXKHO Ha-
3BaTh OJHUM U3 BEOYLIMX SJIEMEHTOB CHUCTEMBI CAEp-
JKEK M POTHBOBECOB B MPOIIECCE passiesieHHs BIacTeH,
SIBIIIONIECHCS HEOTHEMJIEMBIM TPHU3HAKOM IPAaBOBOTO
roCy/lnapcTBa.
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The article is devoted to the questions of improvement administrative legal regulation of police
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of preventive, administrative, legal and managerial measures, aimed at improvement of the effectiveness
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3HAYNMOCTh MacCOBBIX aKIUH KaK c(epsl o0me-  XOAUMOCTH MOBHIMCHUS () (HEKTHBHOCTH (PyHKIMOHU-
CTBEHHBIX OTHONICHWH, 3HAYUTENFHOEC BHHMAaHHWE K  POBaHUS TMOJMIEHCKUX MOMPA3NeICHUN aenarT abco-
MPABOOXPAHHUTEIFHON NESITENEHOCTH MOJIHIUK, HE00-  JFOTHO HEM30ES)KHBIM M OINPaBIaHHBIM COBEPIICHCTBO-
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BaHHE MTPABOBOTO PErYINPOBAHUS JeSATEILHOCTH MOJIHU-
LIUM B NIEPUOJ NTOJTOTOBKU U NPOBEACHUS MAaCCOBBIX U
MyOIUYHBIX MEPOTIPUATUH.

Heocnopumo, 4To NoMcK oNTUMaJIbHBIX IyTeH paz-
BUTHS TOM MJIM MHOM CHUCTEMBI, B T.4. U MOJUIHMU KaK
CTpYKTypHO# cocrapmstomeit MB/] Poccun, npencras-
nsieT coOoi CIIOXKHBIN Tpoliecc, TpeOyoLNi HayYHOTO
OCMBICJICHUS, 0000IIEHHS TPaKTHUECKOro omnbITa. [Ipu
9TOM HeJb3s HE COMIACUThCS ¢ MHEHHeM Ipodeccopa
FO.E. ABpyTHHA, KOTOpPBIA CYMUTAET, YTO HEOOXOIUMO
TaK OpraHU3alMOHHO O0ECIEYHUTDH JESITEeIbHOCTh BCEi
cucremMbl MBJI, uToObI OHa ObIIa CITIOCOOHA MPOTHBO-
CTOSITh J€30PTraHU3YIOLUINM BO3JEHCTBUAM BHELIHEH
Cpelbl, IPU ITOM COXpaHssl CBOIO LIEJIOCTHOCTb U Ha-
JEXKHOCTb, pellas KOHKPETHbIE MPaBOOXPaHUTEIbHBIE
3amauu [1, c. 336], B yacTHOCTH 1O 0OECIIEUESHUIO TIpa-
BOIOPSIJIKA B MEPUOJ] MOATOTOBKU W MPOBENCHHS Mac-
COBBIX W ITyOJIMYHBIX MEPOTIPHSITHI.

B oTOl CBS3M aHANW3 UMEIOIIMXCSA HAyYHBIX MHE-
HUHl, a TaKkKe U3ydeHUE NPAKTUYECKOTO OIIbITa Jes-
TENBHOCTH MOAPA3ACNeHHUN TONULIUU MO3BOJSIOT HAM
BBIpa0OTaTh psi Mep, HallpaBIEHHBIX HA COBEpPIICH-
CTBOBaHHUE NEATENLHOCTU MOJHMLIUU O 00ECTIEYSHUIO
IPABOIOPSIKA HA MACCOBBIX W IYOJIMYHBIX MEpOIIPH-
ATUAX.

1. Mepb! npopuIaKTHYECKOT0 XapaKTepa.

B poccuiickom 3akoHOIATEIHCTBE OCHOBHBIM HOP-
MaTHBHBIM IIPABOBBIM aKTOM, PEIVIaMEHTUPYIOLIUM BO-
pOCHl NTpoPUIAKTUKH, sBisieTcs DenepaabHbli 3aKOH
ot 23 mrous 2016 . Ne 182-03 «O6 oCcHOBax CHCTEMEI
npo¢uIakTUKY paBoHapymeHunit B Poccuiickoit @ene-
patmm» [5].

B cucreme MBJI Poccuu nesTenbHOCTb MO MPO-
(uIakTHKE MPECTYIUICHUH OCYIIECTBISIETCS Ha OCHO-
Banuu [Ipukaza MBJl Poccuu ot 17 saBaps 2006 r.
No 19 «O pesitenbHOCTH OpPTaHOB BHYTPEHHUX JIET 110
MPeyNpexXACHUI0 npecTyruieHui» [7]. Ha3BanHblii
MIPUKA3 BO3JIAraeT Ha TeppUTOpHUalIbHbIE Opransl MB/]
Poccun Ha OKpY>KHOM, MEXpPErnOHaJbHOM M PErHo-
HAJIFHOM YPOBHSX OOS3aHHOCTH IO OpPraHHM3aIldH pa-
0OTBI MONYMHEHHBIX MOAPA3AEIIEHUI 0 COBMECTHOMY
C IIPEACTABUTENSIMU OPraHOB UCIIOJIHUTEJILHOM BIIACTH
cyowekToB Poccuiickoit @enepaiinu, opraHoB MECTHO-
TO CaMOyTIPAaBICHUS W OPraHU3aTOPAMU ITyOIHIHBIX
U MAacCOBBIX MEpONPUATHI obecreueHuto Oe3omac-
HOCTH TPaXIaH W 0O0IIecTBeHHOTro mopsiaka. O0s3aH-
HOCTU COTPYAHMKOB IOJUIMH B YaCTH NMPO(UIAKTUKH
IIPOTUBOIPABHBIX JESHUI PONUCAHbI B HACTABJICHUAX
Y UHCTPYKIMSX 10 JeSITeTbHOCTH KOHKPETHBIX MOApa3-
JEJICHUH TOINLIAH.

MeHHO y4acTKOBBIE YIOJIHOMOYEHHBIE MOIUIINN
JIOJDKHBI OCYIIECTBISATh NMPO(HIIaKTHUECKYIO paboTy ¢
JULAMH, COBEPIIMBIIMMHU aJMUHUCTPATHBHBIE MpaBoO-
HapyIICHHUS TIPOTHB MOPSIKA YIIPABICHUS U (MIIH) aIMH-

HUCTPATUBHBIE MTPABOHAPYILUEHHUS, OCATaloIMe Ha 00-
MICCTBEHHBIN MOPSIOK M OOMIECTBEHHYIO 0€301IacHOCTh
MIPU TPOBENEHUH OOIIeCTBEHHO-TOJIUTHYECKHX, CIIOp-
THBHO-MAaCCOBBIX, KYJITYpPHO-MACCOBBIX, PEIMTHO3HBIX
Y UHBIX OOIIECTBEHHO 3HAYUMBbIX MEPOTIPUSTHH [3].

Ucxonst n3 OykBanbHBIX TpeOOBaHWI NpHKa3a, Ha
MpOMUIAKTUYECKUI y4YeT CIIeAYeT CTaBUTh JIIOOBIX
rpaxaH, IPUBJICYEHHBIX BO BPEMs MPOBEACHUS Mac-
COBBIX aKUUH K aIMUHHUCTPATUBHONH OTBETCTBEHHOCTH
3a JJF0OBIe MTPaBOHAPYIICHHS, TIPEAYCMOTPEHHBIC TII. 19
u 20 KoAIl P®. IIpu 5TOM B KadecTBe MPaBOBOW OCHO-
BBI TIOCTAHOBKH Ha MPOGUIAKTHICCKUI YUeT B TPHUKa3e
JIAeTCs JIUIIb cChiika HAa 1. 8 4. 3 cT. 17 @3 «O monu-
muu» [8] u 4. 4 ct. 17 @3 «O cobpaHusiX, MUTHHTAX,
LIECTBUSIX U MUKeTUpoBaHusx» [9]. Ilpu atom 1. 8 4. 3
cT. 17 @3 «O monummm» TOBOPUT O TIPaBe MOJIUIMH Ha
(hopMupoBaHUe U BeAeHHE OAHKOB NAHHBIX O JIUIAX,
MPUBJICUYCHHBIX K aJMUHUACTPATHBHOH OTBETCTBEHHO-
cty, a 4. 4 cT. 17 @3 «O MuTHHrax, 1eMOHCTPAIUSX,
MIECTBUSIX W MUKETHpPOBaHUAX» (maiee — @3 Ne 54)
MpeaycMaTpuBaeT OCHOBAaHUEM IMPeKpalleHus myoamy-
HOTO MEPONPHUATUS HEHCIIONHEHHE €ro yJacTHUKaMH
3aKOHHBIX TPeOOBaHUM COTPYIHHMKOB IMOJUIMH, BOCH-
HOCITY)KaIllUX W COTPYIHUKOB BONCK HAIMOHAIBHOM
reapauu Poccuiickoii ®denepanuu. MoxHO chaenarb
BBIBOJI, YTO €JMHCTBEHHBIM 3aKOHHBIM MPaBOBBIM OC-
HOBAaHHEM TIOCTAHOBKM Ha NPOQPUIAKTHYECKHNA y4yeT
SIBIISICTCSI COBEPIICHUE JTUIIb OJJHOTO aIMHUHHCTPATHB-
Horo npasoHapyueHus — cT. 19.3 KoAIl P®. Cneno-
BaTelIbHO, TIOCTAHOBKA Ha Y4YeT 3a MpaBOHAPYIICHUS,
npeaycMoTpennsle, Hampumep, cT. 20.2 KoAlIl PO,
ONMUpPasiCh Ha 3aKpeIUICHHBbIC B 3aKOHE IPaBOBBIC OC-
HOBaHUs, HEJOMyCTUMA, YTO, €CTECTBEHHO, MPOTHBO-
pPEUUT caMoil menH MPOPUITAKTHICCKON e TeIbHOCTH
MOJTUIIMH, KOTOpasi 00s13aHa MpeA0TBpaIlaTh HOA0OHOTO
poJa MPOTUBOIIPABHEIC JICSTHHS.

Bri3biBaeT HeoyMeHHWE M OTCYTCTBHE MPaBOBOMN
OCHOBBI JIJIsl IOCTAHOBKH Ha MPOQPUIAKTHICCKHNA YUeT
JIU1I, HApYLIMBIIUX paBUIIa MOBEIECHUS 3pUTENeH pu
MPOBEJICHUU OQPUIIMATIBHBIX CIIOPTUBHBIX COPEBHOBA-
HUH, T.€. COBEpIIMBIINX MPAaBOHAPYILIEHHUE, PEILYCMO-
tpennoe ct. 20.31 KoAIl PO.

Jns ycTpaHeHHs Ha3BaHBIX MPOOENIOB B 3aKOHOAA-
TENBCTBE TPe/IaraeM M3JI0XKUTh MPUMEYanue K 1. 63.4
[Mpuxaza MB/] Poccun ot 31.12.2012 Ne 1166 B ciieny-
FOIIEHN pelaKuu:

<4> [lynkm 8 uacmu 3 crateu 17 DedepanrbHozo
saxona «O nonuyuuy, vacme 4 cmamou 17 @edepany-
Hoeo 3axona om 19 uons 2004 2. Ne 54-D3 «O cobpa-
HUAX, MUMUHEAX, OeMOHCMPAYUSX, UWECTNEUsX, NuKe-
muposanusixy, yacmo 1.4. cmamou 20 Dedepanbroco
saxona om 04 oexabps 2007 2. Ne 329-®3 «O ¢pusuue-
ckotl kKynomype u cnopme 8 Poccuiickoti @edepayuuy
[10].
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[Ipu 310M 4. 4 ct. 17 @3 Ne 54 cnenyer chopmy-
JMPOBATh CIEAYIONINM 00pa30M: HeUucnoaHeHue 3aKoH-
HbIX mpeboBanull compyoOHUK08 ROMUYUU (80€HHOCTY-
JHCawUXx U cCOMpyOHUKO8 BOUCK HAYUOHATLHOU 28aPOUL
Poccuiickoti @edepayuu) unu nenosunogenue (conpo-
mueienue) UM OMOEIbHbIX YYACMHUKOS NYOIUUHO20
Meponpusmus, a pagHo HapyuieHue YCHaHOo8IeHHO20
NnopsiOKa opeanuzayuu ubo nposedeHus: CoOpanus, mMu-
munea, 0eMOHCMPAyUll, Wecmsus Uy NUKemupoeaHusl
81IeKYM 30 cOO0U 0MEEeMCMBeHHOCMb, NPedyCMOmpeH-
Hy10 3akoHooamenvcmeom Poccutickoti @edepayuu.

Kpome ormeuennoro, ciemyer Oojee IeTanbHO
MIPOMHKCATh MPOLECCYAbHBIC OCHOBAHUS MOCTAHOBKU
Ha y4eT JIUI], KOTOPBIE B HACTOSIIEE BpeMs yKa3aHBI B
. 65.6 «HacraBnenus mo opranu3anyu JesITeTbHOCTH
YVII». Heobxoaumo IOMONHUTH HAa3BaHHBIA ITYHKT
00s13aTeNbHBIM TPEOOBaHHEM O HAIMYHU BCTYIHBIIIETO
B CIUTy ITOCT@HOBJICHUS O NPUBIICUCHHUH JIMIA K aIMH-
HUCTPATHUBHOM OTBETCTBEHHOCTH 3a MPABOHAPYIICHUS,
CITy’Kallfie OCHOBAaHMEM IIOCTAHOBKH Ha MPOQIIIaKTH-
YECKUH yUYer.

BrickazanHble HaMH TPEAJIOKEHHUS IO3BOJISIOT
c(hopMHUpPOBaTh MOJHOLEHHYIO IPaBOBYID 0a3y, He-
OOXOMUMYIO IJISi TOJYyYeHHsS 3aKOHHBIX OCHOBaHHM
MMOCTAHOBKU Ha MPOMUIAKTHYSCKHUIA yUeT JIUII, COBEp-
IIMBIINX TIPOTHBOINPABHBEIC IESHUS TPH MAacCOBBIX U
MyOIMYHBIX MEPONPUITUAX, U OPTAaHU3AIMH PAOOTHI C
HUMH.

Kpome npodpunaktudeckux Mep, HarpaBIeHHBIX HA
KOHKPETHBIX TPaXXIaH, TIOJIUINHN CIEAYeT YACIUTh BHU-
MaHHue TpeOOBaHUAM 110 0OecreueHHI0 0e30MacHOCTH B
MECTax IPOBEIECHHUS MAacCOBBIX akiui. Tak, HOpMaMu
(benepanbHOrO 3aKOHA, YCTAHABIHMBAIOIIETO OCHOBEI
HOPMAaTHBHOTO IIPABOBOTO PETYIHPOBAHUS ITyOINIHBIX
MEpOIPHATHH, 3aKPEIUICHO, YTO TAKUE MEPOIPHSITHUS
MOTYT TIPOBOAUTHCS B JIOOBIX MPUTOIHBIX UIS 3TOTO
MECTax MPH OTCYTCTBHU YIrpo3 0€30MacHOCTH, yrpo3
o0pyIIeHNS 3MaHuN U coopykeHus. [lepeanst koHKpeT-
HBIX TPeOOBAHUI K TaKUM MecTaM (enepanbHbIM 3a-
KOHOZIATeNLCTBOM He Tpomucano. Ocolyio TpeBory
BBI3BIBACT OTCYTCTBUE TPEOOBaHUIA K HHOPACTPYKTYpE
0€30I1acHOCTH B MECTaX, CIIEIIHAIBHO OTBEICHHBIX IS
MIPOBEICHUS MYOIUYHBIX MEPOIPHSITHH, MEPEUCHb KO-
TOPBIX YCTAHABIMBAETCSI OpPTraHAMH HCIIOJHHUTEIBHOMN
Bi1acTu cyObekToB Poccuiickoit @enepauuu [6].

[logoOHBIE MecTa TpeArnoNararoT IPOBEACHHUE
MyOIMYHBIX MEpONpUATHH Oe3 TOomay CHenUaIbHO-
TO YBEIOMJICHHS B OpPTaHBI BIACTH IPH YHCICHHOCTH
yuacTHUKOB He Oonee 100 uenosek. EcrecTBeHHO, UTO
mofo0Has MHQOPMAIIU OTCYTCTBYET H Y COTPYIHHKOB
nonuiui. OIHAKO JaHHBIE MECTa MOTYT OBITh MECTOM
BO3MOKHBIX TEPPOPUCTUYECKUX aTaK, TPYIIOBBIX Ha-
pyleHH 00IeCTBEHHOTO opsaKa. [1pu 3ToM coTpyn-
HUKHU TIOJUIIMN B MECTE MPOBEICHUS TaKOH MacCOBOH

aKIMU MOTYT OTCYTCTBOBaTh BOOOIIE, WJIM TOJHLEH-
CKHX cwJI Oyner HejocraroyHo. Kak BBIXOJ W3 Takoi
CUTyallud BUAUTCA MPUHATHE MMOCTaHOBiIeHUs [lpaBu-
TENBCTBA, YCTAHABIUBAIOUICTO €AWHBIE TPEOOBAHHS K
uHppacTpykType 6€30MacCHOCTH B MECTaX, CIIeHAIBHO
OTBEJICHHBIX Ul MAacCOBBIX aKIUH, B YACTHOCTH yCTa-
HOBIIeHUsI TpeOoBaHUs 00 00OPYIOBaHUHU HX CPEACTBA-
MU BUJIEOCJIEKEHUS, BKIIOUEHHBIMU B €UHYIO CHCTe-
My, Hanpumep B cucteMmy AIIK «be3omnacHslit ropomy.

[TomoGHBIE Mepbl MO3BOJNAT 0OeCreunBaTh HaJIe-
Kallui ypoBeHb MPABOMOPAIKA B MECTE MPOBEIEHU
MaccoBOi akiuy Oe3 NPHUBICYCHUS TOMONTHUTEIBHBIX
HaPSJI0B MOJTULIH.

Takum 00pa3oM, CUCTEMHBbIE Mepbl TPOQHIAK-
TUYECKOTO XapakTepa MO3BOJIST CHU3UTh KOJIMYECTBO
IIPOTUBOIIPABHBIX JAESHUM, COBEpIIAEMBbIX Ha Macco-
BBIX M IyOJIMYHBIX MEPONPHUATHSIX, AeNas MEXaHU3M
obecrieueHusI IPaBOTIOPSIIKA B JaHHOW cdepe Oonee
COBEpIICHHBIM.

2. Mepbl, HanpaBJleHHbIE HA COBEPILIEHCTBOBA-
HHMEe MHCTUTYTa AJMHMHUCTPATHUBHOH OTBETCTBEH-
HOCTHU B cdepe MACCOBBIX M MyOJMYHBIX MepoNpH-
ATHI.

[TomHOIIEHHBIH MeXaHW3M OOCCIICUCHHS TPaBO-
MOpsAZKAa Ha MAcCOBBIX M IYOJIMYHBIX MEPOIPHUITUAX
HEMBICTIIM 0€3 Pa3BUTOI0 HMHCTHTYTa IOPHINYECKOI
OTBETCTBEHHOCTH. [Ipexkie Bcero peub UaeT 0 HopMax
KoAIl P®. B mocnennne rofpl psSaoM yUeHBIX-aIMU-
HUCTPATUBHUCTOB MPOBEJCH KOMILUIEKC HCCIEIOBaHUH,
KacaloUIMXCsl MHCTUTYyTa aIMUHMCTPATUBHOW OTBET-
CTBEHHOCTH B c(hepe MacCOBBIX U MYyOJIMYHBIX MEpO-
npusituii (sanpumep, M.U. Aperun, T.A. Kapnenxo,
M. A. I'azumarome o). OJTHAKO OTACIILHBIE JCIUKTHBIE
JIesIHUs1, COBEpIIaeMble B XOJ€ NMPOBEIECHHUS MacCOBBIX
Y MyOIUYHBIX MEPONPHUATHIA, HE HAXOAAT CBOETO OTpa-
JKEHUS HU B HOPMax 3aKOHOZATEJIbCTBA, HU B HAyYHBIX
Tpynax.

B uyacTHOCTH, MOKHO OTMETUTH OTCYTCTBHE B 3a-
KOHOJIATEJIbCTBE 3allpeTa Ha MPHUBJICUEHUE K yYaCTHIO
B OOIIECTBEHHO-TTOJMTUIECKOH MacCOBOH akIuH 3a
Bo3HarpaxaeHue. Jna Pocculickoit ®@enepanuu naH-
HO€ MPOTUBOIIPABHOE JESIHUE PEIKOCTBIO HE SIBIIAETCS.
Tak, KOMMEHTHPYSl HECaHKIIMOHUPOBAHHBIE MACCOBbIE
akiuu, npomennue B Mockse 26 mapta 2017 r., opu-
UuaNbHbli TpeactaButellb CleICTBEHHOTO KOMHUTETa
Poccwuiickoit denepanyn yTBepKAal O HATUIHH «OTe-
partuBHOM MH(pOpMAIMK O MPENJIOKEHUSIX BO3HATPaXK-
JIeHUsl B Cilydae 3aJiepKaHus 3a ydacTue B HECAHKLHU-
OHHMPOBAaHHOW MaccoBOM akuuu 26 MapTa B MOCKBe He
TOJIBKO IOAPOCTKAaM, HO M JPYTUM Y4acTHUKaM Mepo-
mpusatus» [11]. A Ha caiite massovki.net MOXXHO yBH-
JIeTh U PacLeHKH Ha y4acTHUe B MAaCCOBBIX akIusX. Tak,
4yacoBoil mukeT oueHusaerca B 1000 py6., a MUTHUHT U
mectue — ot 300 mo 500 py6. [12].
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B 3apy0exHOM 3aKOHOIATENbCTBE MPHUCYTCTBYIOT
MPUMEPHI YCTAHOBIICHUS! OTBETCTBEHHOCTH 32 MPHBIIC-
YeHHEe YYaCTHUKOB Ha MacCOBYIO aKIUIO 32 BO3HATPaXK-
JICHHE.

Hanpumep, HapylieHue 3ampeToB WM YCTaHOB-
JICHHOTO TIOPSJIKa OpPTaHW3aIliy WM MPOBEJACHUS ITy-
OJIMYHBIX MEPONPHSITHIA BJIEYET OTBETCTBEHHOCTh B
cooTBeTcTBUU co crarbedd 23.34 Konekca PecryOnuku
Benapych 00 aIMUHHCTPaTUBHBIX MPAaBOHAPYLICHUAX
[13]. Cnemyetr oTMETHTH, YTO Ha3BaHHAS CTAaThs MpEJ-
yCMaTpHUBaeT OTBETCTBEHHOCTH U 32 BOBJIEUCHHUE B yya-
CTHE B MACCOBOH aKIMH 3a Bo3HArpaxiaeHue. J{ns i,
HApyLIUBIIUX YCTAHOBJIEHHBI TOPSIIOK MAacCOBOM
aKIMU 3a BO3HArpaXkJICHUE, YCTAHABIHMBACTCS aJIMH-
HUCTPATHUBHAS OTBETCTBEHHOCTH B BHJI¢ ITpada B pas-
Mepe OT TPUIIATH JO MATHUACCITA 0a30BBIX BEJIUYMH
[2] wnu agMUHUCTpPATUBHBINA apECT, a JIJIsl OpPraHUu3aTo-
POB — OT COpPOKA JI0 MATHACCATH 0a30BbIX BEIIMYHH WIIN
aIMUHUCTPATUBHBIN apECT.

[lo HameMy MHEHHWIO, TIPUBEACHHBIA BHIIIE TPH-
Mep KOHCTPYKLHH Mepbl aIMHUHHUCTPATUBHOWU OTBET-
CTBEHHOCTH MOXXHO HCIIOJIb30BaTh M B POCCHUICKOM
3aKOHOJIATENILCTBE. B 4YacTHOCTH, MpeaycMOTpeB a-
MUHHCTPATUBHYIO OTBETCTBEHHOCTH 32 BOBJICYCHHUE B
MPOBEJICHUE MACCOBOTO ITYOJUYHOTO MEPOTIPHUSATHUS 3a
BO3HATPAXKICHUE B CIIydae NOMYIICHHBIX HapyIICHUH
MOPSIJIKA €r0 POBEIACHMUS.

JIs  MpOTUBOJCHCTBUS HA3BaHHBIM IMPOTHUBO-
MPaBHBIM JICSTHUSM TIpEiJiaraeTcs AOMOJHUTE CT. 20.2
KoAIl P® 4. 9, n3i10xuB €€ B CIEAYIOMIEH PEIaKIINN:
«COBEpIICHUE aAMUHUCTPATHBHOIO MPaBOHAPYIICHUS,
MpeLyCMOTPEHHOTO JacTsMu 1-6.1 HacTosimie craTh,
COTIPOBOXKIAIONICECS] BBIIUIATOW BO3HATrpaXkKICHUS 3a
y4acTHE B MyOJIMYHOM MEPOIIPUATHH —

BJIEYET HAJIOKEHUE aJIMUHUCTPATUBHOTO ImITpada
Ha TpaKJaH B pa3Mepe OT JBYXCOT TBHICSY JIO TPEXCOT
THICAY pyOJIeii, uiau o0s3aTenbHbIe PaboThl HA CPOK OT
CTa JI0 JIBYXCOT YacOB, WJIH aIMUHUCTPATUBHBIA apecT
Ha CPOK JI0 TPUALIATH CYTOK; Ha JOJKHOCTHBIX JIUI] — OT
MATUCOT THICSY JIO MIECTHCOT THICAY PYOJIei; Ha FOpH-
JUYECKUX JIHUI] — OT BOCBMHCOT TBICSY JI0 OJHOIO MHJI-
JTHOHA pyOIeiy.

3akperuienne B KoAIl P® npennokeHHOW HaMu
HOPMBI OyZIeT CrocoOCTBOBATh 0OJiee YCIEIIHOMY BbI-
MOJTHEHUIO 33734, CTOALINX IMepe]] 3aKOHOIATeTILbCTBOM
00 agMUHUCTPATHBHBIX IIPABOHAPYIICHUSIX B YacTH
YCTaHOBIIEHUS OTBETCTBEHHOCTH 32 HAapYyIIEHUS MTPaBoO-
MOPSIIKA Ha ITyOINIHBIX MEPOTIPHSATHIX.

3. Mepsl 110 H3MEHEHUI0 KPUTEepHeB OLEHKH Jie-
SITEJIbHOCTH MOMMIUHU B cepe obecriedeHns MpaBo-
NOPAJKA HA MACCOBBIX AKIHAX.

3a nmociaennne ronsl MBJI Poccun Obina mpoje-
JlaHa KpOMoTJinBas paboTa MO COBEPIIECHCTBOBAHUIO
OOBCKTUBHONH W BCECTOPOHHEH CHCTEMBI OICHKH
JNeATeNbHOCTH TMOJUIUU. MUHUCTEPCTBO TMOCIe-
JOBATEIHHO BHINIONHAET YCTAHOBKY, NaHHYIO €IIe B
2011 r. I.A. MenBeneBsiM, O TOM, YTO OILIEHKA pa-
OOTHI TEPPUTOPHUATBHBIX MOAPA3ACICHUN «IIOTHIINH
JOJI’KHA OMHPAThCA Ha oOlee COCTOSAHHE MPaBOIO-
psAoka Ha OOCIYy)XMBaeMOH TEpPUTOPHH M MHEHHE
rpaxnaad o0 3(()eKTUBHOCTH NPUHUMAEMBIX IMOJIH-
nueit mep» [13]. Cratuctuka COCTOSIHUS TPaBOIO-
pAllKa KaKk KOHEUYHOTO pe3yjbTara IeaTeIbHOCTH Tep-
putopuansHoro oprasa MB/[ Poccum BenomcTBeH-
HBIM IpuKa3zoM [4] ompenensieTcs MO CIEAYIOINM
HaIPaBICHUAM:

- 3alUTa JUYHOCTH, OOIIECTBa, TOCYyIapcTBa OT
MIPOTHUBOIIPABHBIX MOCATATENBCTB;

- IPEAYIPEXKACHUE U TIPECeUeHUE MPECTYIIICHUIA 1
aJIMUHHCTPATHBHBIX TIPAaBOHAPYIICHNUI;

- BBIABJICHHME, PACKPBITUE U PACCiIeOBaHUE TIpe-
CTYTIICHU;

- PO3BICK JIULI;

- TIPOM3BOJICTBO IO JieNaM 00 aTMHHUCTPATHBHBIX
MIPaBOHAPYIIEHHUSX, UCIOJHEHUE aTIMUHHCTPATUBHBIX
HaKa3aHH;

- obecrieueHue NPaBOMOPAIKAa B OOIIECTBEHHBIX
MeECTax;

- obecrieueHne 06E30MaCHOCTH JOPOXKHOTO JBHKE-
HUSL.

[To Hamemy MHEHHMIO, BBIIICYKAa3aHHbIE KPUTEPUU
OLICHKH HEOOXOIMMO IOMONHHUTH CIEAYIOIIM ITyH-
KTOM — O0ecledeHrne MpPaBONOpsIKa HA MAacCOBBIX U
MyOJIIMYHBIX MEPOIPUSATHSX.

ObecneueHne MPaBOMOPSIIKA HA MACCOBBIX U ITyOINYHBIX MEPONIPHUATHIX

6.1 KonnuecTBo mpecTtymiieHni, COBEpPIICHHBIX MPU MPOBEACHUH 6
MacCOBBIX M MyOMuuUHBIX Mepompusatui (ct. 212, 212.1 YK
P®) (B pacuere Ha 00111€€ KOITMIECTBO MACCOBBIX U ITyOITHMYHBIX
MEPOMPUATUI B OTYETHOM MIEPHOJIC BPEMEHH )

OTpI/II_[aTeJIBHBII\/'I
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IIpennoxxeHHBII HaMU KpPUTEPUA OLEHKH JaeT
BO3MOXHOCTb YBHUJIETh YPOBEHb IIPABOIOPSAIKA B OT-
JlebHOM cepe, B TONITOCPOYHON MEPCIEeKTHRE Chop-
MHUPOBaTh IEIOCTHYK KapTHHY 3(deKkTuBHOCTH Ie-
ATEJIBHOCTH IMOJUIUU MO JAaHHOMY KOHKPETHOMY Ha-
IIPABJIEHUIO.

3aBepiuas paccMOTPEHHE BOMIPOCOB COBEPIIECH-
CTBOBaHUS IIPABOBOIO PEryJUpPOBaHUS AEATEIbHOCTH
MOJIMIMY B MEPUOJ] MOATOTOBKU U MPOBEIEHHUS Macco-

BBIX U ITyOJTHMYHBIX MEPOIPUSATHH, CICTAEM BBIBOJ, YTO
MIPEATIOKEHHBIE HOBEJIIBI TIPABOBOTO PETYINPOBAHUS
MOTYT CHOCOOCTBOBATH OMEPAaTUBHOMY M 3(h(EeKTUB-
HOMY IIPOTHBOACHCTBHIO IPOTUBONPABHBIM (DaKTOpaM,
BIIMSIIOIINM Ha COCTOSIHUE MTPABOMOPSIKA.

Oco0oe BHIMaHUE TIPH 3TOM JIOJKHO OBITh yIIee-
HO COBEpIICHCTBOBAHUIO Cepbl MPOPHUIAKTUKH, HH-
CTUTyTa aAMUHHUCTPATHBHOW OTBETCTBEHHOCTH, a TaK-
e OIICHKE JAEATeIbHOCTH MOJUIIHH.
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THEORETICAL MODEL OF «CAUSE AND EFFECT»: A TAX OFFENCE
AND TAX LIABILITY

In this article, a tax offence and tax liability are considered as interdependent legal phenomenon,
cause and effect. The author identifies the basic and supplemental tax liability proves that the tax liability
has all the signs of legal responsibility. Rises also the question of the relationship between the concepts of

«tax offensey, «tax responsibility», «tax penalty».

Key words: tax offense, tax responsibility, tax penalty.

[To3HanueM MpaBoOBOM MPUPOIBI HAJOTOBOTO IMpa-
BOHAPYLIEHUS U HAJIOIOBOM OTBETCTBEHHOCTH, UX CY-
LIECTBEHHBIX MPU3HAKOB M KOHCTPYKTHBHBIX OCOOEH-
HOCTEH 3aHMMAIOTCSl KaK IIPEICTaBUTENM IOpUIUYe-
CKOH HayKH, TaK ¥ MPaBOIPUMEHUTEIH.

Henpekpaiuatomasicst AMCKyccHsl BbI3BaHA TEM, UTO
B OTE€YECTBEHHOM 3aKOHOAATENILCTBE UMEETCS Olpere-
JICHUE TIOHSATHUS «HAJIOTOBOE IIPaBOHAPYLIEHUE», IPHU
atoM B HanoroBom kozpekce Poccuiickoit @enepanun
(manee — HK P®) He ncnonb3yeTcsi TEPMUH «HAIOTOBAS
OTBETCTBEHHOCTb», 1 TeM OoJiee He JaHO OIpeescHIe
3TOTO MOHSTHS, BIPOYEM KaK U HHOW IOPUINYECKON OT-
BETCTBEHHOCTH.

[Ipencrapnsercsi, 9T0 TakoBa ObUIa IOPUAMICCKAS
cTpaterus npaBoBbiX pedopm 90-x — Hawana 2000-x rr.
B Poccun, xorga 1ocTaTo4HO TOYHO IPOBOAMIIACH JIU-

HUS Ha OTPUIIAHWE MHBIX BUAOB IOPUIUYECKOH OTBET-
CTBEHHOCTH, KpOME aIMHUHHUCTPATUBHOM, YTrOJIOBHOM,
JUCLUIUIMHAPHON, MaTepualbHOM. DTa Mmo3unus 3a-
KOHOZATEIbHO BBIAECP)KUBATIACE B COOTBETCTBYIOIIMX
KOOU(HULHUPOBAHHBIX aKTaX, 0YePUHBaAsCh paMKaMH CO-
OTBETCTBYIOIIECH OTpaciu Mpasa.

B HacTosi1iee BpeMsi B IpaBOBO# JINTEpaType, Kak
MIPaBMJIO, HAJIOTOBOE TPABO PacCMAaTPHBAETCA Kak IIO-
JnoTpacib (PMHAHCOBOTO MpaBa, cTpemsIuascs K o00o-
COOJICHUIO ¥ MMeEIoIasi CBOH MHCTUTYT IOPHIUYCCKOM
OTBETCTBEHHOCTH.

Crarpst 2 HK P®, ouepumnBas mpeaMeT HalIOroBo-
r0 3aKOHOJATEJIbCTBA, BKIIOYAET B HEr0 OTHOIICHUS,
B T.4. BO3HHKAIOIINE B MPOLECCE IIPUBICICHUS K OT-
BETCTBEHHOCTH 3a COBEpIICHHWE HaJOroBOTO IMpPaBo-
HapymieHus». B 3To CBS3M yMECTHO BBICKa3bIBAaHUE
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J.A. JIMMUHCKOTO O TOM, YTO HAJIMYHUE CAMOCTOSITEIb-
HOTO HMHCTUTYTa IOPUINYECKON OTBETCTBEHHOCTU B
CTPYKTyp€ OTpaciii OTHOCHTCA K OIHOMY M3 JOIOJ-
HUTEJbHBIX IPU3HAKOB, IMOIYEPKUBAIOLIMX CaMOCTOSI-
TENBHOCTh COOTBETCTBYIOILEH OTpaciu Mpasa, YTo, B
CBOIO Ouepellb, SIBJIAETCS I0Ka3aTesleM €€ COBEpIUCH-
cTBa U c(hOPMHUPOBAHHOCTH [2, C. 4].

[IpumeuarensHo, uto B yactu nepoit HK P® pas-
nen VI umenyercs kak «Hanoroseie mpaBoHapyIeHHs
U OTBETCTBEHHOCTh 3a UX coBeplueHue». [lymaercs,
YTO Takasg KOHCTPYKIHS HOPMOHApyIIEHUS — 3TO 3a-
KOHOJATEJIbHOE JYKaBCTBO, HEUTPAIUTET, TEM CaMbIM
MOJYEPKUBAETCS, YTO HAJIOTOBAasi OTBETCTBEHHOCTh HE
SIBIISIETCS OOIIETIPU3HAHHBIM CaMOCTOSTEIBHBIM BHIOM
IOPUINYECKON OTBETCTBEHHOCTH.

Mexay TeMm IpaBOBble KaT€rOpHM «HAaJOIOBOE
MPaBOHAPYILICHUE» U «HAJIIOTOBas OTBETCTBEHHOCTHY,
KaKk W JT000e MpaBOHAPYIICHHE W IOPHIUYECKas OT-
BETCTBEHHOCTb, HAXOAATCA B HEPA3pPBIBHOW MPUYHHHO-
CIIEACTBEHHOM CBSI3M M B3aUMOOINOCPEIOBaHUHU. JJaBHO
W3BECTHO, YTO MPABOHAPYIIEHNUE U COOTBETCTBYIOIINN
€My BUJ IOpUIMYECKOM OTBETCTBEHHOCTH — 3TO Map-
HBIE paBoBkIe siBIeHus [ 1]. Bo3aMoXHO, 3aKOHOAATENIO
HE CTOMT OTPHULATh OYEBUIHOIO, MOHITHE HAJOrOBOH
OTBETCTBEHHOCTH IHUPOKO HUCIOJIB3YETCs B IOpUANYE-
CKOM JMTepaType U MpaBOIPUMEHUTENBHONW MPaKTHKE
[8,9, 16].

JeduHunums NOHATHS HAJOTOBOTO MpaBOHApYIIIe-
Hus 3akperuieHa B ct. 106 HK P®. HanoroBsiM mpa-
BOHAPYLIEHWEM IPU3HAETCSI BUHOBHO COBEPILEHHOE
MPOTHBONPaBHOE (B HapylIEHHE 3aKOHOIATEIhCTBA
0 Hayorax W cOopax) jgesHue (IeHCTBHE MM Oe3ei-
CTBHE) HAJIOTOIJIATEIbIINKA, IJIATEIbIIUKA CTPAXOBBIX
B3HOCOB, HAJIOTOBOI'O areHTa U MHBIX JIML, 32 KOTOPOE
HK P® ycTaHoBieHa OTBETCTBEHHOCTb.

Cosepmrenno crpasennuBo mHenune F0.B. Trotu-
HOW O TOM, YTO, 3aKpeIUisisi MOHSATHE HAJIOTOBOTO Ipa-
BOHAPYIICHUS, 3aKOHOAATENh 3aKperursieT (akTmde-
CKO€ OCHOBAaHHE COOTBETCTBYIOIIEH OTBETCTBEHHOCTH,
T.€. HajoroBoii [19, c. 19].

B paccmarpuBaeMoM 3aKOHOAATENLHOM  OIpe-
JENCHAN B KOHIICHTPUPOBAHHON (opMe BBIPasKEHEI
MPU3HAKH HAJIOTOBOTO IPAaBOHAPYIIEHHs, TaKOBBIMU
OOIIETIPU3HAHHO SIBIISIOTCS: CO3HATENFHO-BOJICBOM aKT
(mesiHue) nuia, MPOTUBOIIPABHOCTh, BAHOBHOCTD U OT-
BETCTBEHHOCTb.

Wrak, Hanorosoe mpaBoHapylLIeHUE — 3TO JIeSHUE
nuna (CO3HATENbHO-BOJIEBOM aKT TOBEACHUS), KOTO-
pO€ MOXKET OCYIIECTBIATHCSA B (GopMe ASHCTBUS WM
oesnmeiicTBusl. IlepBoe mpexdrmonaraeT HecOOIIONCHHE
3alpeToB (aKTUBHOE MOBEICHUE), BTOPOE — HEUCIIOJN-
HeHue 00s3aHHoCTel (TTaccuBHOE MoBeneHue). Hampu-
Mep, K aKTHBHBIM JACHCTBHUSIM CyOBEKTa OTHOCATCS:
rpy0oe HapyIIeHne IPaBUII yUeTa T0X0I0B B PACXOIOB

U 00bekTOB HanmoroobnoxeHus (ct. 120); HapyuieHue
MopsiJIKa PerucTpanu O0ObEKTOB HIOPHOTO Ou3HEeca
(ct. 129.3). [TaccuBHOE MOBENICHHUE BBIPAXKAETCS B Ta-
KHX TIIPaBOHAPYIICHHUSX, KaK HETIPEACTaBICHHE HAJIOTO-
Bo# nexnapanuu (cT. 119), HeBBITIOTHEHUE HATIOTOBBIM
areHTOM OOS3aHHOCTH TIO YIEp)KaHWIO W (M) Tepe-
YUCJICHUIO HAJIOTOB (CT. 123).

B craree 107 HK P® yxazans! miia, mouiesKariye
OTBETCTBEHHOCTH 3a COBEPLICHHE HAJIOTOBBIX IMPaBO-
HapyIICHUH, TAKOBBIMH SIBIISIFOTCS (PM3MUCSCKUE JIMIA U
OpraHu3aluy.

Koncrutynuonnsiii Cyn P® oO6patwn BHIMaHUE Ha
TO, YTO NOA (PU3UYECKUMH JIMIIAMH B COOTBETCTBUHU C
HK P® nonmmarorcs, Hapsigy ¢ rpaxkaaHamu Poccuii-
ckoit deneparuy, HHOCTPAHHBIMY I'PAKJAHAMH U JIU-
amu 0e3 rpakJaHCTBa, MHAWBUIYaIbHbIE IPEIIPHHNI-
marenu [11].

HK P® nHe ucnonb3yeT MOHITHE «IOPUINYECKOE
JUII0», OAHAKO B CT. 11, naBasi onpeneneHue opranuza-
IIUH KaK YIaCTHUKA HAaJIOTOBBIX OTHOIICHHUH, YTOUHSIET,
YTO 3TO POCCHICKME M WHOCTpPAHHbIE IOPUINYECKHUE
mma. [Ipu 3ToM TOIDKHOCTHBIE JHIA CyObeKTaMH Ha-
JIOTOBOM OTBETCTBEHHOCTH HE SIBISIOTCA.

Jlnst Toro 4ToOBI OpUAMUYECKOe WIH (PH3MUECKOe
JUI0 OBLJIO MPU3HAHO CYOBEKTOM HAJIOTOBOTO IIPAaBOHA-
PYIIECHHSI, OHO IOJDKHO MMETh CTAaTyC HAJIOTOIUIATENb-
IIMKa, HAJIOTOBOTO arcHTa, IUIATENBIINKA CTPaXOBBIX
B3HOCOB JTHO0 MOKET OBITH MHBIM JIMIIOM, Ha KOTOpOE
BO3JIOKEHBI 00S3aHHOCTH B COOTBETCTBUU C 3aKOHOJIA-
TEJNECTBOM O Hajorax u cbopax (Hampumep, CBUIETE-
JIeM, SKCTIEPTOM, NIEPEBOTUUKOM, CIIELIUATHUCTOM).

B cootBerctBuu ¢ 1. 2 ct. 107 HK P® ¢pusnyeckoe
JIUII0 MOXKET OBITH MPHUBIIEYEHO K OTBETCTBEHHOCTH 32
COBEpIICHHE HAJIOTOBOTO IPAaBOHAPYIIEHUS C MIECT-
HaJUaTUIeTHET0 Bo3pacta. CoBeplIieHHe e AesHus,
COZIEpIKAIeTo TIPH3HAKHA HAaJOTOBOTO IIpaBOHApyIIIe-
HUsl, GU3NUECKUM JIUIIOM, HE JOCTHUTIIMM K MOMEHTY
COBEpIICHUS NeSHUS IIECTHAANATHIETHETO BO3pacTa,
SIBIISIETCSI OOCTOSITENILCTBOM, HCKIIOYAOLINM IIPUBIIE-
YEeHHUE JINIa K OTBETCTBEHHOCTH 32 COBEPIICHHE HAJIO-
roBoro npaBoHapyuienus (ct. 109 HK PO).

JlaHHO€ TIPaBHUIIO IPUMEHUMO U B CIIyJae, eCli He-
COBEPILEHHOJETHUH, JOCTUTIIMKA YeThIPHAIIATUIICT-
HETO BO3pacTa, 3aHUMAaETCsI IIPEeIIPHHIMATEIBECKOM J1e-
SITEJIbHOCTBIO, UIMEET CTaTyC WHAMBHUIYaJbHOTO Mpe-
MPUHUMATENS, HO MPUBJIEYh €T0 K HAJIOTOBOW OTBET-
CTBEHHOCTH HE MpEACTaBIAETCS BO3MOXHBIM. bonee
TOTO, BOBMO)KHOCTB TIPUBJICYCHUSI K OTBETCTBCHHOCTH
3aKOHHBIX TIpeACTaBUTENeHi HECOBEPIICHHOJETHETO B
HK P® Ttakxe He npeaycMoTpeHa.

Kpome mecTHaguaTuieTHero Bo3pacrta Kak ycio-
BUS TIPUBJICYCHNUS (PH3HYECKOTO JINIA K OTBETCTBEHHO-
ctu, HK PO® eme umeeT B BUAY U BMEHSIEMOCTH IPABO-
HapymmuTens. [lockonpky cormacno moam. 2 1. 1 ct. 111
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HK P® otcytcTBHE Y (DHU3HUECKOTO JIUIA B MOMEHT CO-
BEPIIIEHNS HaJIOTOBOTO IPABOHAPYIICHHUS CIIOCOOHOCTH
oTAaBaTh cebe OTYET B CBOMX JACHCTBUAX WU PYKOBO-
IUTH CBOMMH JICHCTBUSMH SIBIISICTCS OOCTOSTEIIHCTBOM,
UCKJIIOYAIOIIUM BHHY (DU3MYECKOTO JIMLIAa B COBEpILe-
HUM HaJIOTOBOIO IpaBOHapyuleHus. B ropunudeckoit
JIUTEpaType UMEHHO TaK OIMpEeNelsieTCs] TePMUH «BMe-
HAEMOCTB.

[IpoTHBOIIPAaBHOCTh KaK MPHU3HAK HAJIOTOBBIX IMpa-
BOHApYLIEHUI 03HAYaeT TO, YTO JesIHUE HapyIlaeT Hop-
MBI [IpaBa, OJHAKO B JAHHOM CIy4yae MPOUCXOAMT Ha-
pylLIeHHe UIMEHHO HOPM 3aKOHOJATeNbCTBA O HAJIOIax 1
cOopax, a Taxxe ux 3anpemernoctd HK PO [19].

B Hanorosom konekce P® TepMHH «3aKOHOIATENb-
CTBO O Hajorax u cOopax» paccMaTpHUBaeTCs B Y3KOM
CMBICJIE, B HEr0 HE BKJIIOYAIOTCS HOPMAaTHBHBIE AKThI
OpraHoOB UCTIOJHUTENBHOM BJIACTH O HAJIoTax v cOOpax.
B s1oii cBszu Konctutyumonasim Cynom PO B onpene-
nernu ot 10 uronst 2003 r. Ne 316-O chopmynupoBana
MO3ULIHA, CONIACHO KOTOPOIl HE MOXKET paccMaTpUBaTh-
Csl KaK OCHOBaHME ISl PUBJICYCHHUS HaJIOTOIUIaTeNb-
IIMKa K OTBETCTBEHHOCTU HapylLIEHHE MpeNIHCaHui,
COJIep KaIlXCs B BEIOMCTBEHHOM IPaBOBOM akte [15].

IIpu 3TOM OCTaeTCsl OTKPBITBIM CIEAYIOIIUN BO-
npoc: ecau 0. 2 c¢t. 1 HK P® yxkassiBaeT Ha TO, 4TO
npaBa ¥ 00S3aHHOCTH HAJIOTOIUIATEIBITHKOB, HAJIOTO-
BbIX OpPraHOB M JPYTrUX yYYaCTHUKOB OTHOILIEHH, pe-
TYTUPYEMBIX 3aKOHOAATEIHCTBOM O HaJOrax M cOopax,
yctaHaBnuBaroTcs uekimountenbHo HK PO rak ke, kak
U OTBETCTBEHHOCTH 3a COBEPLICHHE HAJIOTOBBIX IIPABO-
HapyLIEHUH, TO BO3MOXHO JI1 TOBOPUTH O TOM, UTO B
YCIIOBUSX 3aBEPIICHMS KOAM(UKAINN HAJIOTOBOTO 3a-
KOHOJaTeJIbCTBA MPU3HAK MPOTHUBOIIPABHOCTH HAJIOTO-
BOI'O IPaBOHAPYIIEHUS CBOIUTCS JIMILIb K HAPYLIEHUIO
HopM HK P®? BripoueM, 3TOT BOIIPOC OCTAETCSI OTKPHI-
TBHIM U1 OTAEJIbHON AUCKYCCHU.

BHHOBHOCTH IpeIycMOTpPEHA B Ka4eCTBE IIPU3HAKA
HaJIOTOBOIO ITPaBOHAPYIIEHUS, a €€ OTCYTCTBUE paccMa-
TPHUBAETCsl KaK OOCTOATENILCTBO, MCKJIIOYANOLIEEe MpH-
BJICYCHHE JHIa K 0TBeTcTBeHHOCTH (cT. 109 HK PD).

J.A. JIunuHCKuUi, KPUTHUKYs MO3ULMIO YYEHBIX O
TOM, YTO B HaJIOTOBOM 3aKOHOJATEJIbCTBE BO3MOMKHA
OTBETCTBEHHOCTh 0€3 BHUHBI B Cilydae OeCCIIOPHOTO
CIMCAHMS HAJIOTOBBIX ILIaTeXel, COBEPIIEHHO CIpa-
BeJuIMBO oTMedaeT, yTo HK P® onpenensier Hasorosoe
[IpaBOHApYILIEHUE KaK BUHOBHO COBEPIIEHHOE JESHUE.
CrnenoBarenbHO, HET OCHOBaHHH paccykaaTb O BO3-
MOXXHOCTH HaJIOTOBOM OTBETCTBEHHOCTH IPU OTCYT-
CTBUM BHUHBI B ICUCTBUSAX MTpaBoHapymurens [3, c. 38].

AHaNOTHYHBIA BHIBOI c(OpMyTHpOBaH B MOCTa-
HoBneHuu Koncrutynuonsoro Cyna PO eme B 1996 1,
IJ€ YKa3aHo, YTO «IIpY IPOU3BOACTBE IO JIeJly O Hajo-
TOBOM TPAaBOHAPYIICHUH TMOJIEKAT TOKA3bIBAHUIO KaK

caM (pakT coBepILIEHHS TAKOTO [IPaBOHAPYILIEHHUS, TaK U
CTEIICHb BUHBI HAJIOTOILIATSIbITIKa [12].

TpaAULIMOHHO KaTeropusi «BHHa» B MPABOBOH JIH-
TepaType paccMaTpuBaeTCs Kak MCUXHYECKOE OTHOIIIE-
HUE CyOBEeKTa K COBEpIIaeMOMY MM JESHHUIO M O0lie-
CTBEHHO ONIACHBIM ITOCIJIEICTBHSM. TaKoe MCHUXIMIECKOe
OTHOILIEHHE MOXKET MPOABIATHCS TOIBKO B PaMKax CO-
3HAHMS YEJIOBEKa, a BHE CO3HAHMS YeJIOBEKa HET IICHU-
XMUYECKOTO OTHOILIEHUS, a CIIeJI0BaTeNIbHO, HET U BUHBI
cyOnekTa [6].

B mynkre 6 ct. 108 HK P® chopmynupoBan mpuH-
IIUIT TIPE3YMITIINY HEBUHOBHOCTH, KOTOPBIN BKITIOUAET B
cebs clieyIolIre 3aKOHOJaTeIbHbIe TPEOOBaHUS:

- JINIIO CYNTACTCSI HEBUHOBHBIM B COBEPIICHUU Ha-
JIOTOBOTO MPaBOHAPYILIEHHS, TOKA €r0 BUHOBHOCTH HE
OyZeT J0Ka3aHa B TPEAYCMOTPEHHOM (henepaibHbIM
3aKOHOM TOPAJIKE;

- JIUTI0, IPUBIIEKAEMOE K OTBETCTBEHHOCTH, HE 005~
3aHO JIOKa3bIBaTh CBOI0 HEBUHOBHOCTH B COBEPILIEHUH
HAJIOTOBOTO TIPABOHAPYIICHHUST;

- 00s3aHHOCTBH MO JIOKa3bIBAaHUIO OOCTOSTENBCTB,
CBHIIETEIHCTBYIOMNX O (DaKTe HAIOTOBOTO IIPaBOHAPY-
LIeHUs U BUHOBHOCTH JIMIIA B €70 COBEPIICHUH, BO3JIa-
raercs Ha HaJOTOBEIC OPTaHbI;

- HEyCTpaHHMbI€ COMHEHHS B BHHOBHOCTHU JIMIIA,
MIPUBIEKAEMOTO K OTBETCTBEHHOCTH, TOJKYIOTCS B
MOJIB3Y ATOTO JIUIIA.

dopmaMn BHHBI TIPH COBEPIICHHH HAJIOTOBOTO
npaBoHapyeHus, coracHo ctT. 110 HK PO, apnstotcs
YMEBICET HITH HEOCTOPOXKHOCTE. HaoroBoe mpaBoHapy-
LIeHUE TPU3HAETCS COBEPUICHHBIM YMBIIIJIEHHO, €CIIN
JIUIIO, €T0 COBEPINUBINEE, OCO3HABAJIO MPOTHBOIIPAB-
HBIi XapakTep CBOUX AelcTBuUil (6e3neiicTBus), xKeao
100 CO3HATETBHO JOIYCKAJI0 HACTYIUICHHE BPEIHBIX
MOCIIEAACTBUI Takux JAeiicTBuil (Oe3pericTBus). Hano-
TOBOE IPaBOHAPYIIEHHE IPHU3HACTCS COBEPIICHHBIM
[0 HEOCTOPOXKHOCTH, €CIIH JIUIIO, €r0 COBEpIUUBIIEE,
HE OCO3HABAJO IPOTHBOIIPABHOTO XapakTepa CBOHMX
neiictBuii (O6e3nmeiicTBusa) nuO0 BpEIHOTO XapakTepa
MOCEACTBHI, BOBHUKIIMX BCIEACTBHE dTUX TCHCTBHIA
(6e3nmelicTBUSA), XOTS JIOJIINKHO OBLIIO M MOTJIO 3TO 0CO3-
HaBaTh.

[lo aHanorum ¢ yrojoBHBIM 3aKOHOAATEIHLCTBOM
MOXKHO ckazaTh, yTo HK P® He BBIIEnmseT B KadecTBe
Pa3HOBHJIHOCTH HEOCTOPOXHON BUHBI JIETKOMBICIIHE,
CYIIHOCTH KOTOPOTO COCTOHT B TOM, YTO HApYIINUTEIb,
MpeaBUAS BO3MOXKHOCTh HACTYIUIGHUS BPEOHBIX IIO-
CJIEZICTBUIA cBoero jeicTBus (Oe3neiictBus), 6e3 jao-
CTaTOYHBIX K TOMY OCHOBaHUH CaMOHAJESHHO PacCyu-
THIBaCT Ha WX MpenoTBpamieHue. Jlymaercs, 9To 3TO
00YCJIOBJIIEHO XapaKTepOM HaJIOTOBOTO 00s3aTeNIbCTBA,
OCHOBaHHSIMH €T0 BO3HUKHOBEHHUSI, ICTIOJTHEHUS U TIpe-
KpalIeHusI.
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YMbicen SBASETCS HEOOXOAMMBIM YCIOBHEM ISt
KBATH(UKAINK AESHUA IO TaKUM IIpaBOHAPYIICHHU-
AM, KakK: NpeACTaBJeHUE B HAJIOTOBBIM OpraH ympas-
JSIFOIIM  TOBApHIIEM, OTBETCTBEHHBIM 32 BEICHUE
HAJIOTOBOTO yueTa, pacueTa (PUHAHCOBOrO pe3yjbraTa
MHBECTUIIMOHHOTO TOBAPHIIECTBA, CONEPIKAIIETO He-
JocTtoBepHbIe cBeeHus (1. 2 ct. 119.2), Heymiata unu
HETIOJIHAS yIjIata CyMM Hajora (coopa) (1. 3 ct. 122).

Kpome TOro, Takue TepMHHBI, colepiKaliuecs B
IVICTIO3HIINK HOPMEBI, KaK «HETPaBOMEPHOE Hempen-
CTaBJIEHUE», «HEMPAaBOMEPHOE HECOOOIIEHHEe», «3aBe-
JIOMO JIO)KHBIE», «YKJIOHEHHE OT SIBKH 0e3 yBaXKHUTEIb-
HBIX TPUYHMH JIUIA», «HEMPaBOMEPHBIH OTKa3» «3a-
BEIOMO HEIOCTOBEPHBICY, IIOIPa3yMEBAIOT HAJMIHUC
yYMBICJIa TIPU COBEPIICHWH HAJIOTOBOTO MpaBOHApYILIe-
HUSL.

IIpencraBnsierca cnopHeiM MHeHue B.M. Manu-
HOBCKOU 0 ToM, uto npeanucannst HK P® we 3anpemra-
IOT Cy[y ¥ HAaJOTOBBIM OpraHaM, paccMaTpUBAIOLINM
JIeTI0 O HAJIOTOBOM MPaBOHAPYIICHUH, C YIETOM BCEX
UHBIX OOCTOATENBCTB JeNla Y4eCTb MPHU Ha3HAuYCHHH
HAJIOTOBOH CAHKIWH, YTO NPAaBOHAPYIICHHUE COBEpIIIe-
HO TI0 HEOCTOPOXKHOCTH [5]. B Takom ciyuae ciexyet
TOBOPUTH 00 M3MEHEHWHW KBaJM(PHUKAIMKA HAJIOTOBOTO
MPaBOHAPYIIEHUS WK OCBOOOKIECHUH OT OTBETCTBEH-
HOCTH BBHUJY OTCYTCTBUS BUHBI (YMBICIIA).

B nocranosnenuu ot 27 mas 2003 . Ne 9-IT Kon-
ctutyunoHHbid Cyn PO npumen K BayKHOMY BBIBOAY O
HEIOIYCTUMOCTH YCTaHOBJIEHUSI OTBETCTBEHHOCTH 3a
Takue JCHCTBUS HAJIOTOIUIATENBIINKA, KOTOPBIE XOTS
U UMEIOT CIIEAICTBUEM HEyIUIaTy Hajora Jubo yMeHb-
IICHHE €ro CyMMBI, HO 3aKJIOYAIOTCS B HCIIONB30Ba-
HUM TIPEIOCTaBIEHHBIX HAJOTOIUIATENBIINKY 3aKOHOM
IpaB, CBA3aHHBIX C OCBOOOXIEHHEM Ha 3aKOHHOM OC-
HOBaHWU OT YIJIAThl HAJIOTa WM C BEIOOPOM HauboJee
BBITOIHBIX UL HETO (POPM TIPEaIPHHIMATEIIECKOM J1e-
ATEIBHOCTH U, COOTBETCTBEHHO, ONTHMAJIbHOTO BHJA
miatexa [13].

3aBepluarouIiM TMPU3HAKOM HAaJOTOBOTO IPaBoO-
HApYIICHUs SBISIETCS OTBETCTBEHHOCTh. OTBETCTBEH-
HOCTb KakK MPaBOBOE IOCIIEACTBUE COBEPILUEHHS HaJO-
TOBOTO IPABOHAPYIICHHS BBIPAYKACTCS B HAa3HAYCHUHU
BUHOBHOMY JIUIly HAJOTOBBIX CAHKIIUH.

3acayXuBaeT BHUMAHUS BOIPOC O COOTHOIICHHUH
TEPMHUHA «HAJIOTOBasi CAHKLUA», KIIEHsD U «HAJOroBast
OTBETCTBCHHOCTE).

Kak ykazano B c1. 114 HK P®, nanorosas caHk-
IVIST SIBIISIETCSI MEPOY OTBETCTBEHHOCTH 33 COBEpIIICHHUE
HAJIOTOBOTO TPaBOHAPYIIECHHUS, HAJIOTOBBIE CAHKIHH
YCTaHABIIMBAIOTCS U MPUMEHSIOTCS B BHIC JCHEKHBIX
B3bICKaHMii (1ITpadoB).

Tak kak BHI HAJOrOBOM CAHKIHNHM TOJILKO OOWH —
mrpad, OTCIoAa BIIOJIHE JIOTHYEH BBIBOJ O TOM, YTO Ha-
JIO)KEHUE HAJIOTOBOM caHKIWHU (miTpada) u ecTh IpH-

MEHEHHE HaJOroBOW OTBETCTBEHHOCTH 3a COBEPILECHHUE
HAJIOTOBOTO ITPABOHAPYIICHHS.

B craree 78 HK PO mnens onpenesieHa B KauecTBe
crocoba o0ecreyeHnsl UCTIONHEHNST OOS3aHHOCTH TI0
ymiare HanoroB U coopoB. Konctutyruonssiii Cyg PO
B cBoeM ormpeneineHud ot 8 ¢espansg 2007 1. Ne 381-
O-IT paszpacHui, 4To 00A3aHHOCTH MO yIJIaTe MEeHH
MIPOHM3BOIHA OT OCHOBHOTO HAJIOTOBOTO 00SI3aTEIIHCTBA
U ABJISIETCS HE CAaMOCTOSITENIbHOM, a aKIeCCOPHOH 005-
3aHHOCTEIO, CITOCOOOM OOECIIeYeHUs UCIIOJHEHHS 005-
3aHHOCTH TI0 yIiate Hauora [7].

B mamHOM citydae chpaBemMBO BBICKA3BIBAHHE
B.M. ManuHOBCKO# 0 TOM, YTO 0COOEHHOCTh UMYIIle-
CTBCHHBIX OTHOINCHHH MyONU4HOW cdepsl 3akiroua-
€TCsl B TOM, YTO BOCCTAaHOBJIEHHUE HAPYLIEHHOTO CyOb-
EKTHBHOTO TIpaBa OCYUICCTBISIETCS BHE 3aBHCHMOCTH
OT HAJIMYHS BUHBI B €T0 NIPUYMHEHUH, T.€. BHE PaAMOK
opuandYecKoil oTBeTcTBeHHOCTH [17]. Takum obpaszom,
MIeHs] MOXKET HAYUCIISTHCA KaK B ClTydyae BUHOBHOTO, TaK
W HEBUHOBHOTO HapyIICHHUS CPOKa YIUIaThI HAJIOTa.

Oco0eHHOCTH e HAJIOTOBBIX CaHKIMH TaKxke Oblia
ormedyeHa Koncrurynmmonusim Cynom P® B moctanoB-
neHuu oT 17 nexadbps 1996 r. Ne 20-I1, cornmacHo KoTO-
POMY B3BICKaHHE HAJOTOBHIX IITPadoB HOCHT HE BOC-
CTaHOBUTENbHBIN, & KapaTebHbIN XapaKkTep U sABJseTCA
HaKa3aHWEM 3a COBEpIICHHE HAJOTOBOTO IPaBOHAPY-
menus [12].

TeopeTnueckast MOJETh «IIPaBOHAPYIICHHUE — FOPH-
JMYecKasi OTBETCTBEHHOCTBY» MPENIOoaraeT, YTo pH-
IYecKass OTBETCTBEHHOCTh — 3TO MPHU3HAK, IIPABOBOE
MOCJIEICTBUE TPABOHAPYIICHUS, a COBEpIUCHUE Jes-
HUS, COIEprKallero BCE NPH3HAKH MPABOHAPYIICHHUS,
SIBIISIETCSl MAaTEpUAIbHO-IIPABOBBIM OCHOBaHHMEM IOPHU-
JITYECKOH OTBETCTBEHHOCTH.

Opnako nyHkT 3 ct. 108 HK P® onpenenset, uto
OCHOBaHHEM JJIsI TIPHUBJICUYCHUS JHMIA K OTBETCTBEH-
HOCTH 32 HapylleHHe 3aKOHOJaTeNbCTBA O HaJorax u
cOopax SBIIETCS YCTaHOBJICHHE (aKkTa COBEPIICHHS
JAHHOTO HApYLICHHs PElIeHHEeM HaJOroBOrO OpraHa,
BCTYNMBIIMM B crity. Kak BuamM, ykasanHast popMymnu-
POBKa, JIOTHYECKH YBSI3bIBAIOLIasi BOBMOXKHOCTH MpPHU-
BJIEUCHHUSI JIUIIA K HEONPEIEIIEHHOMY BHIY OTBETCTBEH-
HOCTH 32 HapylleHHe 3aKOHOJATeNbCTBA O HAaJorax u
cOopax, B cilydae YCTaHOBJICHHUS JJAHHOTO (haKTa perie-
HUEM HAaJIOTOBOTO OpraHa (BCTYMUBIIMM B 3aKOHHYIO
CHITY) OTJIMYAETCS OT OOIIEro mpaBuiia 00 OCHOBaHUAX
YTOJIOBHOM WJIM aAMUHUCTPAaTHBHON OTBETCTBEHHOCTH.

Pemenne o mpuBiEeUEHNHM K OTBETCTBEHHOCTH 3a
COBEpILIEHUE HAJIOTOBOTO MPAaBOHAPYIICHUS! BHIHOCHUT-
csl B 0COOOM TIPOIECCYaIbHOM IOPSIIKE, YCTaHOBJIEH-
HoM rnasoil 14 HK P®. Kak ykassiBaer Koncrurynu-
ouabli Cyn P®, «mnpuBnedeHne K OTBETCTBEHHOCTH
BKJIIOYAET B ce0s psii MOCJEeJ0BaTEeNbHBIX 3TAlloB U
MPEJCTABISAET COOOW CTAIMIHBIA MpOoIlecC BOSHUKHO-
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BEHUSI, U3MEHEHUS 1 MPEKPALICHU COOTBETCTBYIOIINX
IPAaBOOTHOIIEHUH, CYOBEKTaMHU KOTOPHIX SBIISIFOTCS, C
OJTHOH CTOPOHBI, TOCY/IapCTBO B JIMLE BJIACTHBIX Opra-
HOB, HaJIEJICHHBIX [IPABOMOYMEM BBIABIATH U JOKa3bl-
BaTh COBEpUICHUE JIMILIOM MPaBOHAPYILIEHUs, Hajararh
HAJIOTOBBIE ITPa(Bl ¥ OCYIIECTBIATh UX B3BICKaHHE, a
C Jpyrod — JIMIO, COBEpPLIMBILEE MPaBOHAPYILICHUE U
00s13aHHOE TIpeTepIIeBaTh JIUIICHNUS B BUIE MEp HaJO-
TOBOHM OTBETCTBEHHOCTWY [ 14].

Hanorogerit konexc PO mpenycmarpuBaet aBa Buaa
peleHnid, B KOTOPBIX YyCTaHaBIHBaeTcs (hakT coBep-
LIEHUS] HaJIOTOBOrO IpaBoHapylieHus. OQuH BUI pe-
IIEHUI BBIHOCHUTCS B MOPSAJKE, YCTaHOBIEHHOM cT. 101
HK P®, sToT mopsimok mpemycMarpuBaeT BBIHECEHHE
pelleHus Mo pe3ysibTaTaM MaTepHajoB HaJIOTOBOH Mpo-
BEPKHU, JPYroi BUJ PeLIeHUI BBIHOCUTCS IO IIpaBUIIaM
ct. 101.4 HK P® B ciaydae, ecau HaIoroBoe paBoHapy-
1eHre OBIIO BEISIBJICHO BO BHEIIPOBEPOUHOM TIOPSAKE.

PemenussiM o mpuBiIEUYEHHMH K OTBETCTBEHHOCTHU
MPEIISCTBYET MO0 aKT HAJIOTOBOM MPOBEPKH, JHOO
akT 00 oOHapyxeHUH (DaKTOB, CBUAETEIHbCTBYIOIIUX O
COBEpILIECHUHN HAJIOTOBBIX [IPABOHAPYIIECHUH.

CHOBa N03BOJIUM ce0€ HE COTIIACUTHCA C MHEHUEM
B.M. ManuHOBCKOl O TOM, YTO TaKOM aKkT SBIISETCS
BTOPBIM BUJIOM pEIICHUH, B KOTOPHIX yCTaHaBIMBAET-
csi (aKT COBEpIIECHHS] HAJIOTOBOTO IPaBOHAPYIICHHS
[5]. Aemo B TOM, YTO aKT HajJOTOBOW MPOBEPKH M aKT
00 oOHapykeHHH (DaKTOB, CBUICTEIHCTBYIOIIUX O CO-
BEpILLEHUH HAJIOTOBBIX MPAaBOHAPYLIEHUH, — 3TO MpO-
ME)XYTOUHbIE aKThl, HE BJIEKYILHE HOPUIUYECKHUX IO-
CJIEJICTBUH.

besycioBHO, B 3THX aKTax IOJDKHEI OBITH OTpaXKe-
Hbl OOHApY>KEHHbIE U JOKYMEHTAJIbHO MOATBEPKICH-
HBIC (AaKTHI HApYIICHUH 3aKOHOAATEIHCTBA O HAJOTaxX
u cOopax, OOCTOSTENBCTBA, CMSATYaroIlue WU OTST-
YaloIlUe OTBETCTBEHHOCTb, BBIBOABI U IPEIJIOKEHUS
JOJDKHOCTHOTO JIMIIA MO0 YCTPAHEHHUIO BBISIBIIEHHBIX Ha-
pyUIIEHNH ¥ TPUMEHEHHWIO HAIOTOBBIX caHKiui. OngHa-
KO TOJIBKO I10 Pe3yNbTaTaM PacCMOTPEHUS aKTa U UHBIX
MaTepuajoB BBIHOCUTCSI PELIEHHE O MPHUBJICYEHUH K
OTBETCTBEHHOCTH 3a COBEPIICHHE HAJIOrOBOIO IPaBO-
HapyeHus. IMEeHHO B pelleHny O IpUBJIEYEHNH K OT-
BETCTBEHHOCTH COJIEPIKATCA HE TOJIBKO 3aUKCUPOBaH-
HBIC B aKkTe (paKThl HapYIICHUH, HO M TOBOIHI JIUIA B
CBOIO 3allIUTY, a TAK)KE Hasaraercs wrpadHas CaHKIus,
B HEKOTOPBIX CJIydasiX yKa3bIBAaeTCs pa3Mep HEOMMKHU
U TICHU.

Takum 00pa3oM, MTOTOBBIM IOKYMEHTOM, Haja-
rarolliiM HAJOTOBYIO CaHKLUIO, SIBJISIETCA pelIeHUe
pyKOBOIMTENST (3aMECTHTENs) HaJIOTOBOTO OpraHa o
MPUBJICYEHUH K OTBETCTBEHHOCTH 3a COBEpILIEHHE Ha-

JIOTOBOTO TMPaBOHAPYIICHUS, BHIHECEHHOE B 0OCOOOM
TpolieccyanbHOM Topsnke. Bopouem, Takoe pemeHue
MOXET OBITh 00KAJIOBAHO B COOTBETCTBHUM C TpeOOBa-
HusiMu T71aBel 19 HK PO.

Kpome Toro, kak COBEpIIEHHO BEPHO MUIIET
O.B. IlanTromieB, «B OTAUYHE OT MOAJICKAIINX OCIIAPH-
BaHUIO PElICHUH aKT He yCTaHABIMBAEeT, HE U3MEHSET,
HE OTMEHSIET MpaB U 00sS3aHHOCTEH KOHKPETHBIX JIHII,
CJIEJIOBATEIILHO, aKT HE MOXET OBITh IPEIMETOM CaMo-
CTOsATEIbHOrO oOkamoBanus» [10]. B atoit cBs3u mist
MPOMEXXYTOYHBIX aKTOB HE MPENLyCMOTPEH MOPAI0K
BCTYIUICHHUS B 3aKOHHYIO CHITY.

N3noxxeHHOE MO3BONSIET 3aKJIFOYUTh, YTO HAJIOTO-
Basi OTBETCTBEHHOCTh MMEET BCE MPU3HAKU IOPUANYC-
CKOM OTBETCTBEHHOCTHU. BO-TEepBBIX, 3TO (haKTUYECKOE
OCHOBaHHE — HAJIOTOBOE MTPABOHAPYIIIEHUE; BO-BTOPHIX,
KpYT CyOBEKTOB OTBETCTBEHHOCTH; B-TPETHUX, OCOOBII
MPOIIECCYANbHBIA TOPSIOK TPHUBICYCHUS K OTBET-
CTBEHHOCTH; B-YETBEPTHIX, HEMOCPEJACTBEHHOE BBIpa-
JKEHHE B HAJIOTOBBIX CAHKIIHSX.

[Ipodeccop A.A. JlunuHCKUN yKa3blBaeT Ha JO-
TIOJTHUTENBHBIA TPHU3HAK, TO3BOJSIONIUN TOBOPHUTH O
CaMOCTOSITEIbHOCTH BHJIa IOPUIMYECKON OTBETCTBEH-
HOCTH. DTO Halu4ue Koau(UITUPOBAHHOTO HOPMATHB-
HOTO MPaBOBOTO aKTa, MPENLyCMaTPUBAIOIIETO IOPHUIHU-
YECKYIO0 OTBETCTBEHHOCTS [4, . 23].

Bonee Toro, xak ciexyer u3 monoxeHui cr. 10,
106, . 1, 3 u 4 ct. 108 HK P®, cam 3akoHOIATEb BEI-
JIeNIIeT U OTIPaHUYMBAET HAaJOTOBYIO OTBETCTBEHHOCTD
OT BCEX JPYTUX BUJIOB FOPUINIECKON OTBETCTBEHHOCTH
(ZucuMIIMHAPHOW, aIMUHUCTPATUBHOM, YTOJIOBHOU M
ap.). [Ipu 3TOM cnienuanbHO TOMYEPKHUBACT, YTO BUJIBI
HAJIOTOBBIX NMPaBOHAPYIIEHUH W MEpbl OTBETCTBEHHO-
CTH 32 HAX YCTaHaBIMBAIOTCS UCKIrounTenbHo HK PO.

[Ipencrasnsiercs, 4To MOJIEMHKA 10 TOBOAY CyILIE-
CTBOBaHMS TEOPETUYECKON MOJIETH «HAIOTOBOE IMPABO-
HapyllleHHe — HAJIOroBasi OTBETCTBEHHOCTb» HE OyneT
AMETh JIOTHYECKOTO 3aBEpIICHMsSI, MOKa HE PEUInuTCS
BOIIPOC O MECTE HAJIOTOBOTO MIpaBa B CUCTEME POCCHUMA-
CKOTO TIpaBa.

B nHacrosmiee BpeMsi UMEIOTCSI BCE YCIIOBHS AJIst
(hOpMHUpPOBaHUS WHCTHTYIMOHAIBLHO 3pEJION OTpaciu
HAJIOrOBOI'0 MpaBa. JTo U creurn(puIecKuii Kpyr ooue-
CTBEHHBIX OTHOIIICHUH, ¥ TIpeoOTaanue onpeaesieHHO-
ro MeToJla MMPABOBOTO PEryIUPOBAHUSA, U 3aKpEIICHUE
MPABOBBIX IPHUHIIMIIOB, OMPEICIICHNs COCTaBa ydacT-
HUKOB, UX MpaB, 00I3aHHOCTEH W, YTO HEMAaJIOBAXKHO,
OTBETCTBEHHOCTH, KPOME 3TOTO, JIOTHYECKas 3aBep-
MIEHHOCTh KOAM(UKAIMU HAJOTOBOTO 3aKOHOJATEIb-
CTBa, HalleJICHHAs] HA YKPEIUICHHE CUCTEMHOCTH HaJIO-
TOBBIX HOPM, UX €IUHCTBA M COIIACOBAHHOCTH.
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ASSIGNMENT OF ADMINISTRATIVE PENALTY FOR TRAFFIC
ADMINISTRATIVE OFFENCES IN THE FORM OF CONFISCATION
OF THE VEHICLE OR ADMINISTRATIVE ARREST:
PROBLEMS AND PROSPECTS

Road safety is great importance in the complex of measures aimed at improving the economic and
social level of the society and it is one of the important areas in the state activities. It is significant that
today the efficiency of road safety largely depends on the effectiveness of the application of administrative
penalties.
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Kouduckamust opyausi COBEpPIICHUS WIA TPEI-
MeTa aIMUHHCTPAaTHBHOTO MPAaBOHAPYUICHUS TNpen-
CTaBisieT Cco0OM MPUHYOUTENbHOE OE3BO3ME3THOE
oOpamenne B (enepaibHyl0 COOCTBEHHOCTh WIIH B
COOCTBEHHOCTh cyOBbekTa Poccuiickoii denepanuu He
U3BATHIX U3 000poTa Bemel. Konduckanus kak mMepa
aJIMUHHUCTPATUBHON OTBETCTBEHHOCTH M3BECTHA C IEp-
BBIX JIET COBETCKOHM BIIACTH, IJIe OHA CITYXKIJIa OIHUM
U3 DIABHBIX CPEICTB PEBONIOIMOHHOIO NABJICHUS HA
COOCTBEHHOCTH KaK OCHOBY MMIICPCKO TOCyIapCTBEH-
HOcTH. Ee mpuMeHsIM aJMUHHCTPAaTHBHBIC OPTaHbl B
KaueCTBE MepHl «aJMHHHCTPATUBHOTO M 3KOHOMHKYE-
CKOTO BO3JCHCTBHSD», CLIOCOOCTBYIONICH «JIMKBUIAIIUH
HKOHOMHUYECKON MOIIIM CBEPTHYTHIX 3KCILTyaTaTOPCKUX
KjaccoB» [26, c. 168].

[TonsiTHe «KOH(UCKAIMS» HE OBIJIO 3aKPEIUICHO B
HEPBBIX HOPMATHBHBIX MPABOBBIX JOKYMEHTaX, a IO-
sBunoch B Jlekpere CHK PCOCP ot 16 anpens 1920 1.
«O peKBU3UIMIX U KOHDUCKAIMAXY, T OHO Ompesie-
JSTOCH KaK «0e3B03ME3THOC MTPUHYAUTEIFHOE OTIY K-
JICHHE TOCYIapCTBOM UMYIIIECTBA, HAXOIIETOCs B 00-
JlaJlaHUuHU YaCTHBIX JIKI ¥ o0mecTB» [17]. [To3aHee ObL1
uznan Jlekper CHK PC®CP or 17 oxtsa6ps 1921 r.
«O mopsiKe KOHPHUCKAITMH NMYIIECTBA YaCTHBIX JIHII 1
obmectB» [18]. DTa Mepa aIMUHUCTPAaTUBHON OTBET-
CTBCHHOCTH TIPUMEHSUIACH TaKXKe B OTHOIICHWH JIHII,
HAPYIIAIONINX TOPSIOK MONb30BaHHS HAXOSIIUMCS B
UX TIOJTH30BAaHUH UMYIIECTBOM. 3a yIpaBJIeHUE TPaHC-
MOPTHBIM CPEICTBOM BOJUTEIEM B COCTOSIHUH OTIbSIHE-
HUSI, a PaBHO Iepenady ero B MOJNB30BaHHE JIMIA, HE
UMEIOIIETO IIpaBa yNpaBICHHS, K BIaleNbIly TpaHC-
MOPTHOTO CPEACTBA NPUMEHSIIOCH B3BICKAHWE B BHIIC
U3BATUS U peanu3anuu aBromoOumns [9]. IlpuHATEIM
3aKOHOJATEIBCTBOM 3allpeliajach KOHPHUCKAIUSI UMY-
IIECTBA [0 OCHOBAHUSM, HE TPEAYCMOTPEHHBIM 3aKO-
HOM.

B konrie 20-x rr. XX B. Obut puHAT eauHbIi CBOJI-
HBIH 3aKOH O DPEKBU3WIMHM M KOH(QHUCKAUHK HMYIIe-
CTBa, IJIe TOJ KOH(UCKaNMell TOHUMATIOCh «IIPUHYIN-
TeNbHOE M 0e3BO3ME3HOE OTUYKICHHE MMYIIECTBA B
MOJIB3y TOCYNApCTBa, MPOM3BOIUMOE IO HPUTOBOpPAM
Cyaa, a paBHO B CIIyJasiX, 0c000 YKa3aHHBIX B 3aKOHE,
[0 PacTOPsDKEHHUSM YIIOMHOMOYEHHBIX Ha TO rocymap-
CTBEHHBIX OpraHoBy [19].

[Ipunarue OcHoB 3akoHonarenscTBa Coroza CCP
U COIO3HBIX pecnyonuk 1980 I cTajgo HOBBIM 3TAIoOM
B Pa3BUTHU MPUMEHECHUS 3TON MEphl aIMUHHUCTPATUB-
HOM orBeTcTBeHHOCTH. Crarhs 16 OcHOB 3akpernmnia
MOHATHE KOH(MUCKAMU KaK MPUHYIUTEIbHOE 0e3BO3-
Me3/IHOE OOpalieHne IpenMeTa, SBUBIIETOCS OpyAH-
€M COBEpIICHHS WIH HEMOCPEACTBEHHBIM OOBEKTOM
aJIMUHHUCTPATHBHOTO TPaBOHAPYIIEHUsS, B COOCTBEH-
HOCTh TocynapctBa. OCHOBBI COACp)KaIu OOIIME MO-
JIOKEHHSI, COTJIACHO KOTOPBIM IOPSIOK TPUMEHEHUS

KOH(UCKAIIUK, TEPeYeHb IPEIMETOB, HE MOIeKa-
X KOH(HCKAIMHU, YCTAHABJIMUBAIOTCS 3aKOHOAATEIh-
ctBoM CCCP u corosnbix peciyonuk. Konexc PCOCP
00 aJIMUHHCTPATUBHBIX MPABOHAPYIICHUSX YTOUHHUII
ctepy ee npumenenus (ct. 29 KoAIl PCOCP). [lei-
ctytonmii KoAIl P® omnpenenun koHduckamuio opy-
JIUSI COBEPILICHUS WIIM TpeaMeTa aIMUHUCTPATHBHOTO
MpaBOHAPYIIEHNUs] KaK MPUHYIUTEIbHOE Oe3BO3ME3I-
Hoe oOpamieHue B ¢enepaibHyt0 COOCTBEHHOCTh WIIN
COOCTBEHHOCTh CyOBbekTa Poccuiickoit denepanuu He
U3BATHIX U3 obopota Bemien (4. 1 ctT. 3.7 KoAIl P®D).
Takast KOH(pUCKAIUSA MOXET MPUMEHITHCS B KauyeCTBE
OCHOBHOTO U JOTOJNHHUTEIBHOTO aJIMHHUACTPATUBHOTO
HakazaHus. MOpuamdeckuM (GakToM, BBICTYITAIOIUM
OCHOBaHHEM JJIsl IPUMEHEHUS] KOH(MUCKAIIUY, CITYKUT
aJIMAHUCTPATHBHOE IPABOHAPYIIICHUE, COBEPIICHHOE
coocTBeHHUKOM [8, c. 106]. JlanHas Mepa Haka3aHUA
npexycmotrpena cT. 12.4 u 12.36 massr 12 KoAIl PO.

[IpuMeHeHHe Haka3aHUs B BHJE KOH(PHCKAIUN
OTHOCHTCS K HCKIIFOUMTEIBHON KOMIIETECHIIMH CYyIbH
[14]. HeoOxonuMo OTMETUTb, YTO YKa3aHHBINA BHUI aji-
MUHUCTPATUBHOTO HaKa3aHWs MpPUMEHSETCS B oOia-
CTH JIOPOXXHOTO JIBHIKECHHSI COBMECTHO CO INTpadHBI-
MU CAaHKIMSMH WM JIMIICHUEM CIIEIHaIbHOTO TpaBa
Ha YOpaBJICHHE TPAaHCIOPTHBIM cpeacTBoM. COrliacHO
®enepanpHoMy 3ak0oHY OT 22 mtonst 2005 r. Ne 120-D3
«O BHecennu usMenenuii B Komekc Poccutickoit De-
Jepay 00 aIMUHUCTPATUBHBIX MPABOHAPYIICHHUIX)
KOH(UCKAIUS OPY/IHSI UITH MIPEAMETA PABOHAPYIIICHUS
B 00JIACTH JTOPOXKHOTO JIBUKECHHUS MOXKET OBITh:

- 33 YCTaHOBKY Ha MEPEAHEH YacTH TPAaHCIIOPTHOTO
Cpe/ICTBa CBETOBBIX IPUOOPOB C OTHAMH KPaCHOTO I[Be-
Ta WU CBETOBO3BPAINAIOIIUX MPHUCIOCOOICHUN Kpac-
HOTO I[BETA, & PAaBHO CBETOBBIX MPUOOPOB, IIBET U pe-
UM PabOThl KOTOPBIX HE COOTBETCTBYIOT TPpeOOBAHU-
siM OCHOBHBIX TOJIOKEHUH TI0 JIOMYCKY TPaHCIOPTHBIX
CPENICTB K 3KCIUTyaTallud W O0S3aHHOCTEH JOKHOCT-
HBIX JIAI TI0 o0ecrnedeHno 0e30MacHOCTH JOPOKHOTO
newkeHus (4. 1 cr. 12.4 KoAll PO);

- YCTaHOBKY Ha TPAHCIIOPTHOM CpEICTBEe 0e3 co-
OTBETCTBYIOILETO PAa3PEIICHUsT YCTPOUCTB IS MOJAYH
CTCIMATIbHBIX CBETOBBIX WJIM 3BYKOBBIX CHUTHAJIOB (32
HCKJIIOUYEHHEM OXpaHHOW curHanuzanuu) (4. 1 ct. 12.4
KoAIl PD);

- YNpaBJCHUE TPAHCIIOPTHBIM CPEICTBOM, HA Tie-
pemHel Y9acTy KOTOPOro yCTaHOBIIEHBI CBETOBBIC TPH-
OOpBI C OTHAMH KPAacHOTO IIBETA WJIM CBETOBO3BpAIlla-
FOIITUE MPUCITOCOOJICHUS] KPACHOTO I[BETA, a PaBHO CBe-
TOBBIC MPHUOOPHI, IBET U PEKHUM PabOTHI KOTOPHIX HE
COOTBETCTBYIOT TpeOoBaHUsIM OCHOBHBIX TOJIOKSHHMA
MO JIOMYCKY TPaHCIOPTHBIX CPEACTB K JIKCILTyaTaluu
U 00s13aHHOCTEN TOJDKHOCTHBIX JIUI] 110 00€CIIEUEHUIO
0€30MacHOCTH TOpOXKHOTO nABWxeHud (4. 3 ct. 12.5
KoAIl PD);
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- ynpaBJieHHe TPaHCIOPTHBIM CPEICTBOM, Ha KOTO-
poM 0e3 COOTBETCTBYIOIIETO pa3peIIeHHs YCTaHOBIIC-
HBl YCTPOMCTBA IS MOJAYM CIEIHUABHBIX CBETOBBIX
WITH 3BYKOBBIX CHUTHAJIOB (32 MICKIIIOUCHHEM OXPAaHHOM
curHanuzanuu) (4. 4 ct. 12.5 KoAlIl PO);

- MCIIONIb30BaHUE NPU ABMXKEHUM TPaHCIIOPTHOIO
CPeICTBa YCTPOMCTB ISl TIOAAYH CIIEUANIBHBIX CBETO-
BBIX WJIN 3BYKOBBIX CHT'HAJIOB (32 HCKITIOYCHHUEM OXPaH-
HOM CUTHAJIM3alliH ), yCTAHOBIIEHHBIX 0€3 COOTBETCTBY-
forero paspenienus (4. 5 ct. 12.5 KoAIl PO);

- OJIOKUPOBKY KOJIEC, IBaKyalHIO TPAHCIOPTHBIX
CpEelCTB, MPULENIOB U TEHTOB K HUM, CHSITUE HOMEp-
HBIX 3HAKOB, IPUHYAUTENILHOE HANpaBIeHUE HA CAaYy
9K3aMEHOB I10 TEOPUHU U IIPAKTUKE BOKICHUS JIULL, 110~
JYYUBIINX B YCTAHOBJICHHOM NOPSIKE BOAUTEIbCKUE
YIOCTOBEPEHUS, a TAKXKE MIPUMEHEHNE K COOCTBEHHU-
KaM TPaHCIOPTHBIX CPEIACTB, BOAUTENAM U APYTUM
y9acTHUKAM JOPOKHOTO JABIDKCHHS JIOOBIX WHBIX
Mep aIMUHUCTPATHUBHOTO MPUHYXKICHUS, 32 HCKIIO-
yeHneM mpsmMo npenycMoTpeHHbIXx KoAIl PO. Bwme-
CTE C TeM HEMOHITHA MO3UILIMS 3aKOHOAATENsI OTHOCH-
TEJIbHO MPaBOHAPYLIEHUH, CBA3AHHBIX C YCTaHOBKOM
U yIpaBlieHHEM TPAHCIIOPTHBIM CPEJICTBOM C 3aBeNIO-
MO MOJJIOXKHBIMM TOCYJapCTBEHHBIMH pErucTpaiu-
OHHBIMU 3HaKaMu. B naHHOM ciydae KOH(pUCKaLUS
MOCIEHUX HE TpeaycMmorpeHa. B gacte 3 cr. 12.2
KoAIl P® HeoOXoauMO BHECTH U3MEHEHUE U IPEI-
YCMOTpPETh KOH(UCKAIUIO TTOAJIOKHBIX PETUCTpPALU-
OHHBIX 3HAKOB B LIEJSX MPECEYeHHs] MOBTOPHOTO UX
UCII0JIb30BAHUS.

Kon¢uckamnuio B kauecTBe HaKa3aHUA 3a NPaBOHA-
pYIIEHHE CIEIyeT OTINYaTh OT M3BATHA (apecTa) Ma-
TepUaJIbHBIX 00bEKTOB COOCTBEHHOCTH KaK MPOLECCY-
aNbHYI0 Mepy OOecIieueHHs] TPOU3BOJCTBA II0 JellaM
00 aJMHMHHUCTpPAaTUBHBIX MpaBoHapymeHusx. [lepednc-
JICHHbIE IEHCTBUS Pa3IMYHbl 10 CBOEMY COAEP KaHUIO.
Koncrutymonnsiii Cyn Poccuiickoit denepaunu yka-
3aJl, YTO U3bATUE BEILIEH U TOKYMEHTOB, OCYLIECTBIIA-
eMO€ aJIMUHUCTPATUBHO-IOPUCAUKIIMOHHBIMH OpraHa-
MH, «B OIpPEIENCHHON CTENEHH OrPaHWYMBAET IPaBO
COOCTBEHHHUKA BIIaJIETh, IOJIH30BATHCS U PACIIOPSKATH-
Csl IM, HO HE IOPOXKAAET Iepexoa mpasa coOCTBEHHO-
CTH K rocyaapctBy» [12].

Konduckamus npuMeHsieTcss B aIMHUHHCTPATHB-
HOM TOpSAJKE TIO CyAeOHOMY PELICHUIO C JOCTATOUYHOM
rapaHTHeH MOCIEAYIOMEro CyaeOHOro KOHTPOIS, B TO
BpeMsI KaK U3bsATHE (apecT) 00bEKTOB COOCTBEHHOCTH B
KageCTBE MEPHI IMPOIECCyaTbHOTO 00eCTIeUeHIS IIPO3-
BOJICTBA IO €Ty OCYILECTBIAeTCs 0e3 peueHus cya.
IIpu 3TOM mpenocTaBieHHasl 3aKOHOM BO3MOXKHOCTb
CyneOHOro o0)kajJoBaHUs IaHHBIX NEHCTBUN HE SIBIS-
eTCs JOCTaTOYHBIM CPEACTBOM O0ECIeUeHUsI IpaBa
cooctBeHHOCTH. CyneOHBbIi KOHTPOJIb 3a MpPaBUIIBHO-
CTBHIO COBEPIIAEMBIX MPH ATOM JIEHCTBUN MPOU3BOIUT-

CsI TOJIBKO B CIIYYasix 00XKaJIOBaHHUsI, YTO OBIBAET JAJICKO
He Bceraa [25, c. 430].

Koupuckamusi kak Mepa aJMHUHUCTPATHBHOW OT-
BETCTBEHHOCTH JIOITyCTUMA TIPH HAJMYUH CIICTYIOIIHX
00CTOSATENBCTB: a) KOH(PHUCKYEMOe HMYIIECTBO AOJIKHO
AMETh 3aKOHHOTO COOCTBEHHHKA; 0) MMYIIECTBO KOH-
(buckyercs B Cilydasx, MPeIyCMOTPEHHBIX 3aKOHOM, 32
HCKITIOYEHHUEM TeX, KOTIIa OHO U3BATO U3 000poTa I1bo
HAXOIUTCS B IPOTHBOIPABHOM BJIaJICHUH, IOJIb30BAHUHU
WIIN PAaCTOPSHKEHUM; B) CYOBEKTOM aJIMHHUACTPATHBHO-
r0 MPaBOHAPYIICHUS, BIEKYIETO B CIIydae ero CoBep-
IICHUS KOH(PHCKAIIUIO, MOXET OBITh COOCTBEHHHUK, HO
He JII000¢ MHOE JIUIIO, B YbEM BIIAJCHUH, MIOJTb30BAHUU
W PacIOPSDKEHUH HaXOIMIOCh UMYIIIECTBO, XOTS OBl
Y Ha 3aKOHHOM OCHOBAHUM, T') JIUIIEHHE COOCTBECHHU-
Ka ero UMYILIECTBa MPOU3BOIUTCS MPUHYIUTENEHO, T.C.
BOINPEKH €r0 BOJE M COMIACHIO; ) JUIICHUE UMYIIIe-
CTBa O3HauaeT OE3BO3ME3IHBIM Iepexol MpaBa coO-
CTBEHHOCTH Ha HETo K TOCYAApCTBY; €) Iepexo]l Ipasa
COOCTBEHHOCTH TIpH KOH(HUCKAIMKH (MOMEHT JIMIICHUS
COOCTBEHHHUKA TIpaBa Ha UMYILECTBO) CUMTACTCS JO-
MyCTAMBIM JIMIIb C BEIHECEHHEM COOTBETCTBYIOIIETO
cyneOHoro pemienus [8, c. 117].

[Nonaraem cripaBeIMBEIM BBECTH TaKyIO Mepy, Kak
KOH(UCKAIUSI aBTOMOOWIIS 32 MOBTOPHOE YMPABJICHUE
TPAHCHIOPTHBIM CPEICTBOM B COCTOSHHH OIIbSHEHHUS
BoauTeNel M Oe3 mpaBa YIpPAaBICHHS TPAHCIOPTHBIM
cpenctBoM. MccmenoBaHus MMOKA3BIBAIOT, YTO JIMIICH-
HBIC MpaBa YIpaBICHHUS CPOKOM Ha 5 JieT u Ooree BO-
JUTEIN MPONOJDKAT ynpasisaTh U coepmars TII,
HECMOTPSl HA YCTAHOBJICHHBIA 3alpeT, Kak IPaBHIIO,
Ha TEXHUYECKH YCTAPEBIINX MOIEISIX, HAXOISIIINXCS B
skcrutyatanuu 20 1 Oosiee jeT. YCTaHOBJIEHUE Ha aB-
TOMOOWIIF TEXHUYECKHX CPEICTB, OTPAHUIMBAIOIINX
JBIDKCHUE BOIUTEICH B COCTOSHHHU OIBSHEHUS, Ce-
TONIHS BpsA JIW pemuT mpobieMy. DpQekTuBHEE, Ha
HAIll B3NS, IPUMEHST CIICIHATIbHYI0 KOH(MHCKAIHIO
TPAHCIOPTHOTO CPEICTBA, O YE€M TOBOPHT COBPEMEH-
Hblii onbIT Pecniyonuku bemapycs [11].

AIMUHHUCTPaTHBHBIA apecT CBsA3aH C CyIIECTBEH-
HBIM HETaTUBHBIM BMEIIATEIbCTBOM B CBOOONIY JIHY-
HOCTH ¥ TIPHMEHSETCS IpU 0c000i rocyIapCTBEHHOM
HEOOXOMMOCTH B IEJISIX OXPAHBI HHTEPECOB INYHOCTH
n obmrectsa. JJexkperom CHK PCOCP ot 29 suBaps
1920 r. «O nopsaxe BceoO1eil TpyR0BOIl HOBUHHOCTH
B Poccnu BnepBrie OblTa BBemeHa 3Ta Mepa aIMHHH-
cTpaTuBHON oTBeTcTBeHHOCTH [20]. B nanbHelem
3aKOHOAATEIb TO OTKA3BIBAJIICS OT ¢ MPHUMEHEHHs, TO
BHOBb oOpamaics k Heil. [exkperom BIIMK u CHK
PC®CP ot 23 utons 1921 r. 6buT yCTaHOBJICH NEPEYCHb
CaHKIIMH, HaJaraeMbIX 3a HapylleHHE 00s3aTeNbHBIX
TTOCTAHOBJICHUN HCITOIKOMOB MeCTHBIX COBETOB [e-
MyTaTOB TPYISAIIUXCS, OJHOM M3 KOTOPBIX OBLIO JIUIIIe-
HHUE cBOOOMBI /10 NBYX Hexenb [21]. [ocTaHoBIeHHEM
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BIHK ot 16 mapta 1922 1. cpok apecrta ObUT NPOAJIeH
JI0 OJJHOTO Mecsdla, JaHHas Mepa IpUMEHsIIach 3a He-
yIiaTy aaMuHUcTpatuBHOro mrpada [22]. OgHaxo
yaenbpHBIH Bec mpumeHeHus apecta B PCOCP cocra-
BUJI Jinib 2,4% OT OOIIero KOJW4ecTBa aJIMHHHUCTPA-
THBHBIX B3BICKaHUH, ITO3IHEE €r0 OTMEHWIH [2, ¢. 77].
Takum 06pa3zoM, 3pPEeKTUBHOCTh aAMUHUCTPATUBHOTO
apecta Obl1a HeBenuka. Ilocnenyromee 3aKoHOIATEIb-
CTBO MpPEIyCMaTpuBaJl0 BO3MOXKHOCTb HPHUMEHEHHS
KPaTKOCPOYHOTO JIUIICHHSI CBOOOIBI aJIMHUHHUCTPATHB-
HBIMU OpTaHaMU JIMIIb B CIy4asX BBEICHUS UCKIIOUH-
TEITLHOTO WJIM BOCHHOTO mojokeHus [13, ¢. 166]. Kak
Mepa aIMUHHCTPATUBHOTO HaKa3aHUsl aIMUHUCTPATUB-
HBIM apecT BHOBB CTal MPUMEHATHCS B 1956-1957 . n
ObLT yCTaHOBIIEH B Ka4e€CTBE CAHKIIMM 33 COBEPILICHHE
Mmenkoro xynuradcrsa [10; 8, c. 138], mozgHee Hauan
UCTIONB30BaThCcAd C NPUMEHEHHEM (U3NYECKUX paboT
[8, c. 138].

HoBoe nonsiTHe aiMUHUCTPATUBHOTO apecTa JaHo
B 4. 1 cT. 3.9 KoAIl P®. CormacHo 3aKkoHy agMUHU-
CTPaTUBHBI apecT 3aK/II04aeTcss B COAEp)KaHUHM Ha-
PYIIHTENS B YCIOBHUAX M30JIIIIMH OT OOIIECTBA U yCTa-
HaBJIMBAETCsl HA CPOK N0 15 cyTok, a 3a HapyuieHHe
TpeOOBaHMH peKUMa YPE3BBHIUANHOTO ITOOKEHHS TN
B 30HE IMPOBEACHUS KOHTPTEPPOPUCTHUECKOW omepa-
1 — A0 30 CyTOK, TPU 3TOM Ha3HAYaeTCs CyAbeil. An-
MUHHUCTPAaTUBHBINA apecT ycranapiuBaercs KoAll PO
U NPUMEHSIETCA TOJIBKO B KaueCTBE OCHOBHOI'O Haka-
3aHUS, MOCKOJIBKY SIBJISIETCS UCKIIOYUTEIHHO CYpOBOM
Mepoi. JIeWcTBYIONIMM 3aKOHOATENIbCTBOM TpUMeE-
HEHHE JTOM CaHKIHMM MPESyCMOTPEHO 3a COBEPILICHHE
menkoro xynmuranctsa (cT. 20.1 KoAIl P®), a Takxe
HETMIOBUHOBEHHE 3aKOHHOMY PACIIOPSIKEHUIO0 WJIH Tpe-
0OBaHWIO pAOOTHHWKA TIOJMIIMH, BOSHHOCTYXAIIETO
WIHA COTPYAHUKA YTOJIOBHO-UCIIOIHUTEIBHON CUCTEMBI
(ct. 19.3 KoAIl P®), HencnomHeHHe 3aKOHHOTO pac-
nopsokeHus cynpu (ct. 19.3 KoAll P®), apyrux BugoB
aJIMMHUCTPATUBHBIX IPOCTYIKOB, a TAKXKE NPH 3aMe-
HE YTOJIOBHOM OTBETCTBEHHOCTH aJIMHUHHUCTPATUBHOM
3a TpaBOHAPYIICHUS B cepe TOPOKHOTO JIBIKCHHUS.
Boautens MoxeT ObITH NOABEPTHYT STOMY BHIY Ha-
kazanus aumb 1o 4. 2 cr. 12.7 KoAIl P® (ynpasne-
HUE TPAHCIIOPTHBIM CPEICTBOM BOAMTENEM, HE UMEIO-
IIMM [IpaBa YINpaBl€HUs TPaHCIIOPTHBIM CPEACTBOM),
4. 3 ct. 12.8 KoAIl P® (ynpaBneHue TpaHCHOPTHBIM
CPEICTBOM BOIUTENEM, HAXOISAIIUMCS B COCTOSHUU
OTNbSIHEHUS U HE UMEIOLINM TpaBa yNnpaBJIeHUs TPaHC-
MOPTHBIMH CPEICTBaMH JINOO JTUIIIEHHBIM IIpaBa yIpas-
JIeHUs TPAHCIOPTHBIMU CpeACTBaMHu), 4. 2 cT. 12.26
KoAIl P® (HeBbITIOTHEHNE BOAUTEIEM, HE HMEIOIIAM
MpaBa yIpaBJIeHUs TPAHCIIOPTHBIMU CPEACTBAMH JHOO
JIMILEHHBIM IIpaBa YIpPaBJIeHUs TPAHCIOPTHBIMU Cpell-
CTBaMHM, 3aKOHHOTO TpeOOBaHUs COTPYIHHUKA MOTULHH
0 MPOXOXKACHUU MEIUIIMHCKOTO OCBUETEIbCTBOBAHUS

Ha COCTOSHHE ombsHeHus), 4. 2 cT. 12.27 KoAIl PO
(ocTaBnenne BoguTeNeM B HapymieHue I1paBwin qopox-
HOTO JBIKEHHsI MeCTa J0POKHO-TPAHCIOPTHOTO MPO-
WCIIECTBUSA, YYACTHUKOM KOTOPOTO OH OBLN).

Kak mpencraBnsercsi, agMUHUCTPAaTUBHBIA apecT
SIBIISIETCSI OMHOM M3 Hamboiee CypOBHIX aJIMHUHHCTpA-
TUBHBIX CAHKUUWH, 3aTparvBaloOlINX HEMPUKOCHOBEH-
HOCTb JIMYHOCTU. OCHOBHOE €r0 IPaBOOrpaHUYEHUE —
nuiIeHue cBobonbl. TskecTh Haka3aHUs B 3HAYUTEINb-
HOM Mepe 3aBHCUT OT NPOJOKUTENILHOCTH aJAMHHU-
CTPaTHUBHOT'O apecTa, KOTOPbIM BBICTYMAET B KayecTBeE
OCHOBHOTO B3bICKaHHUS, II03TOMY JOIOJHUTEJIBHOE
MpUMEHEHNE WHBIX HaKa3aHWH, NPEeayCMOTPEHHBIX
Ocob6ennoit yacthio KoAIl P®, Bpsim 11 BO3MOXKHO.
[Tonaraem, MOXKHO COTJIACUTBCS] ¢ MHEHHEM HEKOTOPBIX
aBTOPOB, YTO aIMUHHCTPATUBHEII apecT BBUIY 0CO00M
«LIEHHOCTW» OOBEKTa €ro IMPaBOOTPAHUYUTEIHHOTO
BO3ACUCTBUS [JOJDKEH 3aHUMAaThb IIOCIETHIOI «CTY-
MEHb» B <JIECTHHLIE)» aJMHHUCTPATUBHBIX HaKazaHUI
[7,c.38; 8, c. 140].

CornacHo ct. 3.9 KoAIl P® agMuHUCTpaTUBHBII
apecT He MOXET NMPUMEHSThCSI K OEpEeMEHHBIM JKEH-
LIMHAM, XEHIIMHAM, UMEIOIIMM JeTeld B BO3pacTe 0
14 met, K nwIaM, HEe JOCTHTIIHM 18 JeT, MHBaIUIaM
1-ii u 2-i Tpymnm, K BOCHHOCIYXKAaIIUM, TpaXKJaaHaMm,
MIPU3BaHHBIM Ha BOCHHBIE COOPHI, a TAKXKE K MMEIOIINM
CrelMajbHble 3BaHUSl COTPYAHUKAM OpPraHOB BHYTpPEH-
HUX J€J1 U APYI'MM JulaM, NepedrciIeHHbIM B cT. 3.9
KoAIl P®. Ilo obmemy mpasuny (4. 3 ct. 3.9 KoAll
P®) cpok agMUHUCTPAaTUBHOTO 3aiep>KaHUs BKITIOYAET-
csl B CPOK aJIMUHUCTpATUBHOro apecra. Ero mpumene-
HUE OTHOCHUTCS MCKIIIOYUTEIbHO K KOMIIETEHLIUHU Cyaa
(cynbn).

Ms1 nognepxxuBaem Touky 3penust A.C. [lyrenna,
KOTOPBIN CIIpaBeNJIMBO MOJIaraet, 4YT0 HOpMa, CoIepIKa-
masicst B 4. 2 cT. 3.9 KoAlIl PO, noanexut HEKOTOPO-
My pegopMUpOBaHUIO. B 1ensx rymMaHu3anuu JaHHON
HOPMEI TIEPEUCHB MPETyCMOTPEHHBIX B HEH CyOBEKTOB
OTBETCTBEHHOCTH HEOOXOAMMO paciiuputsh [3, c. 212;
4, c. 140]. UaTepecs npuBIeKaeMbIX K OTBETCTBEHHO-
CTH JIUIL JOJDKHBI OBITH 3aIIULICHBI HE TOIBKO BO3MOXK-
HOCTBIO aJIbTEPHATUBHOIO NPUMEHEHUS aJMUHUCTpa-
TUBHOTO apecTa, HO U yBEIMYEHUEM Kpyra CyObeKTOB
aHAJIM3UPYEMBIX aIMUHUCTPATUBHO-IECIUKTHBIX OTHO-
meHuil. B ropuanueckoil muTeparype BIIOJIHE MPaBO-
MEpPHO BBICKA3BIBAIOTCA MPEIIOKEHHUS O HeoOXoau-
MOCTH JIONIOJTHEHUS YKa3aHHOTO IEpEeYHs, Hamnpumep,
CJIOBaMU «KEHIIUHBI, JOCTUTIINE 55 JIET W CTaplle;
MY>K4MHBI, TOCTUTIIHE Bo3pacTa 60 et u ctapuiey» [23,
c. 159].

Cpenu y4eHBIX B IMOCIEAHEE BpeMs HET €JUHOTO
MHEHHUSI O IeNIecO00pa3HOCTH TAHHOTO BHIA HaKasa-
HUHA B POCCUMHCKOW cHCTEME€ aJMUHHUCTPAaTUBHBIX Ha-
Kaszanmii. bojiee TOro, COMHEHHS B HEOOXOAUMOCTH
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aJIMHUHUCTPAaTUBHOTO apecTa BBICKA3bIBAIUCH B BETO
[IpesnnenTta Poccuiickoit @enepaiuum, HapaBICHHOM
B l'ocynapcreennyto Hymy dDenepansHoro Cobpanus
Poccniickorn denepannn, Ha OPOEKT NPUHATOTO B JIE-
kaope 2000 r. KoAIl P®.

3acmyxuBaer BHuMaHus MHeHue B.I. TarapsHa,
CAENaBIIEro MO 3TOMY BOIIPOCY «CYrybo mpakTHue-
CKOE 3aMEYaHue, COCTOAIIEE B TOM, UYTO €CIH H3BSIThH
U3 IPaBOBOr0 000POTa TaHHOE aIMUHUCTPATUBHOE Ha-
Ka3aHWe, He J1aB B3aMEH PaBHOLIEHHYIO Mepy rocynap-
CTBEHHOTO MPHUHYKIEHUs, IPUMEHAEMYI0 K HauboJee
3JI0OCTHBIM TPAaBOHAPYIIUTENSAM, TO MPaBOIPUMEHH-
TeNU B JHLE Cylel, TOKHOCTHBIX JIUL OPTaHOB BHY-
TPEHHHUX JIEJI OCTaHyTCs 6e3 J0CTaTOuHO YD PEKTUBHO-
rO CpeACTBa BIMSAHUS Ha ONEPATHBHYIO OOCTaHOBKY B
ropoJax W HAaceJIeHHBIX IMyHKTax CTPaHBI, T.K. IIPHMe-
HSTh, HAIIPUMEP, K HepaboTaroIeMy MEJIKOMY XyJIura-
Hy WIH OBITOBOMY ITBSTHHIIE MEPY OTBETCTBEHHOCTH B
BUJIC aJJMMHUCTPATUBHOTO Tpada He IpeACcTaBsIeTCs
BO3MOKHBIM B CHITy XpOHHYECKOH HEIUIaTeXecrnocoo-
HOCTH mocneanux» [24, c. 14].

MOoHO COTJIIaCHTBCSI C 3TOW TOYKOW 3PEHUs, €CIU
aJIMHUHUCTPATUBHBII apecT 3aMEHUTh Ha HaKa3aHUE B
BUJIe OOIIECTBEHHBIX paboT. Ha Ham B3msia, Henene-
co00pa3HO NpUMEHEHHE aIMUHHCTPATUBHOIO apecTa
B 00J1acTH JOPOXKHOTO NIBMXKEHUs. B ykazaHHOH chepe
HA/IJIEKUT B 3aKOHOAATEILHOM TOPSIIKE BBECTH JOTION-
HUTENbHBIC BUIBI HAKa3aHUH: IPOCITyIIIIBAHIE JTCKITUHA
o [T/, mepecnauy sx3amena [IJIJ] wiu BeionHEHUE
0OIIeCTBEHHBIX paboT, KoTOpble A((EKTUBHO TIPH-
MeHsI0TCs 3a pyOekoM. [Togo6HOrO MHEHHS Tpuiep-
JKUBAIOTCA M ApyTHe aBTOpHI [5, c. 86, 91-95; 6; 14].
AHanu3 aJMUHUCTPATUBHON NPaKTUKU IOKAa3bIBaET,
YTO paccMaTpuBaeMoe aJMHHHCTPATHBHOE HaKa3aHUE
npUMeHsieTcsl KpaiiHe peaxo [16], mosToMy TOBOPHUTH

0 1enecoodpa3HoCTd U APPEKTUBHOCTH NPUMEHEHUS
JTAaHHOTO BHJA HaKa3aHWs B OOJACTH JOPOKHOTO JIBU-
KEHUS CETOJHS BPS JIU BOZMOXKHO.

s aAMUHUCTPAaTUBHOIO HaKa3aHUsS XapaKTepHBI
MPU3HAKKU: TIPEACTABISIET MEPYy OTBETCTBEHHOCTH 3a
COBEpILEHHOE aJMHHHUCTPATUBHOE IpaBOHAPYILEHUE;
MPUMEHSETCS K BUHOBHOMY JIMILy IIUPOKHUM KPYTOM
YIOJHOMOYEHHBIX Ha TO CYOBEKTOB, HOCHT JIMYHBIN
WIM MMYIIECTBEHHBIN XapakTep. HakazaHue MOMKHO
OBITH COpa3MEpHO TSHKECTH COBEPIIEHHOTO IPaBOHAPY-
LIeHHUs U 0COOEHHOCTSAM JIMYHOCTH BUHOBHOTO.

Bwmecte ¢ Tem omHO# U3 po0iieM ocTaeTcst OTCYT-
CTBHE y MPaBOIPUMEHHUTENSI BO3SMOXKHOCTH BBIXOZA 32
HU3LIMHA MpeJesl COOTBETCTBYIOLIEH CaHKLIMU 3aKOHa.
PasMepbl agMUHUCTpaTHUBHBIX IUTpadoB B 00MACTH
JOPO’KHOTO JTBIKEHHS WHOTIA COCTaBIIAIOT OOJNBIIYIO
YyacTh 3apaOOTHOW TIATHI BOAMTENS, YTO HE COYETaeT-
Csl, Ha HaIll B3NS, C IPUHIIMIIOM I1€JIeCO00pa3HOCTH.

AJIMUHHMCTpaTUBHAS MpaKTHKa MPUMEHEHUS] Haka-
3aHUN HE UMeeT CTaOWIIBHBIX TCHICHIINN 1 XapaKTepH-
3yeTcs NOCTOSHHBIMU aKTUBU3aluel u cnagom. CaHk-
LMY NEPUOJUUYECKH MEePECMATPUBAINCh B CTOPOHY TO
YMEHbLICHUs, TO yBenudeHus. OCOOEHHO 3TO MPHUCY-
e, Ha Hall B3DVIAL, OONaCTH IOPOKHOTO IBIKCHMS,
KOTJIa 3aKOHOJATeNb CUCTEMAaTHUeCKH BHOCUT U3MEHe-
Hus B KoAIl PO.

B nensx coBepiieHCTBOBaHUS IPUMEHEHHSI aJIMHU-
HUCTPATUBHBIX HaKa3aHWH B yKazaHHOW cdepe mpen-
CTaBJIAETCA 1IeIeCO00pa3HbIM B 3aKOHOJATEILHOM T10-
psAAKe OTMEHHUTh aJMHUHUCTPATUBHBIA apecT, BBECTU
OTBETCTBEHHOCTh 3a YTOJIOBHBIE MPOCTYIKU C aIMH-
HUCTPATUBHOW TPCIOIUIMEH, a Takxke (UKCHPOBaH-
HbIE pa3Mepsbl mTpada U Ha3Ha4YaTh UX B 3aBUCUMOCTH
OT 33aJIeKJIapUPOBAHHOI0 IOJI0BOTO 0X0/la BUHOBHOI'O
nuna.
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THE SWEARING-IN OF PUBLIC CIVIL SERVANTS AS A FACTOR
OF FORMING ANTI-CORRUPTION WORLDVIEW

The article describes the main differences in the legal status of public servants and indentured
servants, it designated the groups of exogenous (external) and endogenous (internal) factors of corruption
counteraction. The author formulates the importance of taking the oath in state civil and municipal service

in the Russian Federation.
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locymapcTBeHHast TpakIaHCKasi Ciryk0a (mamee —
rpaXIaHCKas cIyx0a) B HAcTOAIIEee BpeMs SBISIETCS
OIIHUM W3 BEIyIINX U JUHAMUYHO PAa3BHBAIOIINXCS BHU-
JIOB TOCYAAapCTBEHHOM ciry>k0b1 B Poccuiickoit denepa-
UK. 3aKOHOJATENECTBO O TOCYNAPCTBEHHON I'pakIaH-
ckoit ciryxx0e Poccmiickoit denepannu (anee — 3aKo-
HOJATEIBCTBO O TPAXKAAHCKOH CITy:KOe) mpereprieBaeT
HOCTOSTHHBIE U3MCHEHMS U JIOTIOTHEHUS, YTO BBI3BAHO
ajanTandel K COBPEMEHHOW BHEIIHEW W BHYTPEHHEH
KOHBIOHKTYpe. 3aKOHOAATeNbHAs IIPAaKTHKa TAaKOBa,
yTo m3MeHenust B Denepanbuelii 3akod ot 27.07.2004
Ne 79-®3 «O rocynapcTBEHHOM I'pa)<IaHCKOH CIIykK-

0e Poccuiickori deneparuu» [1] BHOCATCSA HECKOIBKO
pa3 B Teuenue roaa. Tak, Hanpumep, B 2016 1. u3meHe-
HUS BHOCHJIMCH YETHIpE pa3a, a 3a UCTEKILUH Iepuoi
2017 . eIUHOXKIBI.

3aKOHOAATENBCTBO O TPaKTAHCKOM City)xOe yHH-
BepCalIbHO, B CBS3H C YeM TOCYIapPCTBEHHBIC IpaXIaH-
CKUE chyxamue (fajiee — TpaKAaHCKHUE CIy)Kalllue)
3aMeIar0T JTOKHOCTH TPaXKIAHCKOM CITy>KOBI BO BCEX
MUHHCTEPCTBAX M BEIOMCTBAX, (eepaTbHBIX U PETHO-
HaJIbHBIX OpraHax 3aKOHOAATEIbHON, UCTIOTHUTEIbHOMN
U cynebHoit Bnactu. OHHU CIIy’KaT B FOCYIapCTBEHHBIX
KOpPIOpaluiXx W TOCYAapCTBEHHBIX KOMIaHU:X, LleH-
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TpanbHOM OaHke Poccuiickoit @enepanum, Ipyrux op-
raHax ¥ OpraHU3alHiIX, Ha KOTOPBIE BO3JIOKEHO UCTION-
HEHHE TOCYIapCTBEHHBIX (DYHKIIMH.

Craryc rpaXIaHCKHX CITyXKaIluX OTIMYEH OT CTa-
Tyca pabOTHUKOB, MCHOJHSIOIIUX CBOM OOS3aHHOCTH
B COOTBETCTBHH ¢ HOpMaMHu DenepanbHOro 3aKOHA OT
30.12.2001 Ne 197-®3 «TpynoBoii konekc Poccuiickoii
Oeneparun» (manee — TpynoBoit koxekc). IIpaBoBoe
MOJIOKEHUE TPAXKIAHCKUX CITYXKAIlUX, IOMUMO OCHOB-
HBIX IIPaB U OOSI3aHHOCTEH, MpeayCcMaTpHBaeT OrpaHu-
YEHHS U 3alpeThl, CBI3aHHbIE C MPOXOKICHUEM IPaXK-
JAHCKOH ¢y Obl. Takke rpakaaHCKOMY CITyXKallemy,
YCIEUIHO MNPOIIEeNIIeMy HCIBITaTeNbHBIA CPOK, MpH-
CBAMBACTCS KJIACCHBIA YWH Tpa)kIaHCKOW CIyxkObI [1,
cT. 11], 4TO 3aMETHO OTJIMYAET U MOBBILIAET €r0 CTATYC
OT cTaryca HaéMHOTO paboTHuKa. CorameHne MexmIy
MPeJCTaBUTEIeM HAaHUMATEINS U TPaXKIaHUHOM, TOCTY-
MAOIIMM Ha TPaXJAHCKYIO CITyKOY, MM TPaskIaHCKIM
CITy>KalllUM O MPOXOXKIEHUH TPaKIAHCKOMN cIy ObI 3a-
KIFOYaeTCsl B BUJE CITy)KEOHOTO KOHTpakTa. A TpyHo-
BbI€ OTHOILIEHUS MeXIy pabOTHUKOM U paboronareiem
oopmisoTes, cortacHo TpymoBoMy KOmeKCy, TPyHO-
BBIM JIOTOBOpPOM [5].

CyIIecTBYIOT M WHBIE pa3iu4us B MPOXOXKICHHUN
TPaXIaHCKON CIyXObl M OCYILECTBICHUH TPYAOBOH
JIeATEeNIbHOCTH B paMKax Tpynosoro koznekca. [Ipu atom
B cllyyae BO3HHKHOBEHHUS HEYPEryIMpOBaHHBIX (op-
MaJbHO-TPYIOBBIX OTHOIIECHHH, CBS3aHHBIX C ITPOXOXK-
JEHHEM TPaXXIAHCKOH CIy»Obl, MPUMEHSIOTCS HOPMBI
TPYAOBOTO TpaBa (HAIpHUMeEp, B YaCTH, KacaroIlencs
KOJUIEKTUBHBIX IOTOBOPOB M COTJIAILIEHUH).

Ha coBpemenHOM 3Tane B Hamieil cTpane OONbIIOE
BHUMAaHHUE YJENISETCs] HalpaBJICHUIO TPOTUBOACHCTBHSA
KOPPYIIMOHHEIM TPOSBICHHSM, YTO HAXOAUT CBOE OT-
pakeHHe U B 3aKOHOAATEIbCTBE O IPAXKIAHCKOH CITykK-
0e. B mogapnstonieM OOJBITHHCTBE MEPhl aHTHKOPPYII-
[IUOHHOTO XapaKTepa HOCAT KapaTelbHbIN WIIH KECTKHUHA
WMIIEPAaTUBHBIA XapakTep. K HUM OTHOCSTCS HOPMBI
YTOJIOBHOTO M 3/IMUHUCTPATUBHOTO TIpaBa, YIOMIHYThIE
BBIIIIE 3alPETHl U OTPAHNYEHHUS, CBI3aHHBIE C TIPOXOXK-
JEHUEM TPaKAAHCKOM CIyXObl, OOS3aHHOCTH MpPEIO-
CTaBJICHHS CBEJCHUH O OXONIaX, pacxoiax, IMYIIEeCTBE
U 0053aTeNbCTBaX MMYIIECTBEHHOIO XapakTepa Ipax-
JAHCKOTO CIY’KaIlleTo, a TakKe O JOXOmaX, pacxomax,
UMYUIECTBE U 0053aTeNICTBAX UMYILIECTBEHHOTO XapakK-
Tepa WICHOB CEMBHU I'PaKJaHCKOTO CITY)KaIllero  Ip.

[lo Hamemy MHEHHIO, yKa3aHHbIE MEPbl MOXHO
O00BEIMHATE B OMHY OOJNBIIYIO TPYMITy — SK30TCHHBIX
(hakTOpOB MpOTUBOAEHCTBUSA KOppyHLMHU. [laHHbIe (ak-
TOPBI YIIPABJIIOT IIOBEICHNEM CYyOBhEeKTa H3BHE, T.C. HC-
XOIISAT OT YCTaHOBIIEHUI TOCyJapcTBa, a HE SBISIOTCS
BHYTPEHHHUM BOJICU3BSBICHUEM HHINBHIA.

OOparHasi cTOpoHa Melajl — BHyTpEeHHHUE (SHAO-
TeHHBIC) (aKTOPBI IPOTUBOJCHCTBUS KOPPYIIIUU. DTO

(hakTOpsl HPAaBCTBEHHOTO XapakTepa, MOoApa3yMeBa-
€TCsl, YTO OHMU JOJDKHBI BHYTPEHHE 3aMOTHBHPOBATb
WHAMBHJA HAa aHTUKOPPYINLHMOHHOE ToBeaeHue. B ux
YHCIIO MOYKHO BKJIIOUUTh TaKM€ KaTerOpUM, KaKk AUCLHU-
IUIMHUPOBAHHOCTh, TCHXOJOTHYECKas yCTOWYMBOCTS,
YECTHOCTb, HCIIOJIHUTENBHOCTh, YYBCTBO AOJra, TO-
BapHILECKas B3aWMOIIOMOIb, BBICOKHE MOpaJbHbIE
U HPaBCTBEHHbIE KayecTBa HMHAMBHJA, CTPEMJICHHE B
COBEpILIEHCTBE OBIAAETh CBOEH mpodeccuei, XpaHUTb
roCyapCTBEHHYIO TaliHy, a TaK)Ke OIPEAEICHHbIE BHY-
TPEHHHE YCJIOBUS M TPAJUIMU B KKIOM KOHKPETHOM
BE/IOMCTBE, CIIOCOOCTBYIOIIHE CO3IAHUIO aHTHKOPPYII-
LIMOHHOU aTMocdephl.

[IpencraBnsercs, YTO AOCTUTHYTH IOJIOXKUTEINIb-
HBIX Pe3yJIbTaTOB OT UCMOJIb30BAHUS YHJOTCHHBIX (aK-
TOPOB BO3MOXKHO IyTéM IpumeHeHus Kopexca atuku
U CIyXeOHOTO MOBEACHUS TPAXKAAHCKUX CIYKalIHX,
peanu3alnuu CTpaTeruy KaJpoBOM IMOJIUTUKU B KOH-
KPETHOM BEIOMCTBE U BHEIPEHHS B 3aKOHOJATEIbCTBO
0 TpaXXIaHCKOH CITy>KOe TaKoro IMPaBOBOTO MHCTHUTYTA,
KaK MMPUHATHE TPUCHTH.

[Ipouenypa mpUHATUS HOPUCATH OTHOCUTCS K Ta-
KHUM SIBIIGHUSIM, KOTOPbIE Ha MEPBBIA B3MISAA KaXKyTCs
MOHSATHBIMA M HE TpeOyIOmMMHU YTITyOJCHHOTO Hayd-
HOTo aHanu3a. Mexy TeM MpHcAra BHICTYIIaeT BECbMa
CJIOKHOM OOIIENPaBOBOM KaTeropuel, Hecyle 3Hauu-
TeJIbHYIO (PYHKLIMOHAJILHYIO Harpy3Ky.

[pucsra — 310 TOpHIUYECKUi (hakT, MPEICTABIS-
ol co0oil npuHATHE OPUIHATBEHON KISATBBL (TOP-
KECTBEHHOTO OOCIIaHus) COONoAaTh W HCIOIHATH
mpaBa U OOS3aHHOCTH B COOTBETCTBHHM C IMpPHUHUMAe-
MOH JOKHOCTBIO, OINPEACISIONNA MOMEHT H3MEHe-
HUS CIEIUAIBHOTO MPABOBOIO CTaTyca CyObEKTOB M
OCYIIECTBIISIEMBIH B 0COOOM PUTYaJIEHOM ITOPSAKE Ha
OCHOBE CHEIHATU3UPOBAHHBIX CHUMBOJIMYECKUX JEH-
cTBuit [3].

[Ipucary B Hamield cTpaHe NPUHUMAIOT MHOTHE
TrOCyapCTBEHHbIE Nula, Takue Kak IIpesupent Poc-
cuiickoii denepaunu, rydbepHATOpPBl, CyAbU, BOEHHOC-
JIyXalllue, COTPYIHUKH OpPraHOB BHYTPEHHMX JI€J1, CO-
TPYIHUKU (enepalbHOW MPOTHBONOKAPHON CITYKOBI
U (emepalibHON CITy)KOBI HCTIONTHEHUST HaKa3aHHUs, MPO-
KypOpbl, OMOYZACMEHBI U MHOTHE JPYTUe TOKHOCTHBIE
JIU1a OpraHoOB TOCYJapCTBEHHOM BIaCTH.

Bmecrte ¢ TeM poccuiickue YMHOBHUKU M3 YHUCIIA
TPaXIAHCKUX CIY)KaIllnX HCIIONHSIOT CBOM O0s3aH-
HOCTH MO OOECNEYEHUI0 W BBIMOIHEHHIO (QYHKIUI
rocyJapcTBa, He OyIydd NPHBEICHBI K TpHCATe. ITO
SIBHBIM MpOOeN B CUCTEME TOCYIapCTBEHHOW CITY:KOBI
Poccwuiickoit denepannu B EIOM B CHCTEME POTHBO-
JeCTBUS KOPPYILMHU B YaCTHOCTU. Benp He moanexar
IpUcAre B OCHOBHOM HMEHHO T€ KaTeropuH IOJIKHO-
CTel TpakJaHCKOW CIIy:KObI, Ha KOTOpbIE HEmocpen-
CTBEHHO HallpaBJIEHO YIPABIEHYECKOE BO3AEHCTBUE
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pykoBonuTeneil U oT paboThl KOTOPHIX HANpsAMYIO 3a-
BUCHUT pe3yNbTaT pealn3aluyl yIpaBIeHYECKUX pelie-
HUI, TOCYIapCTBEHHBIX (YHKLUH, a TAKXKE peryTalus
(decTh) TOocynapcTBa B miazax o0IIecTBa, 4TO B HACTOS-
1iee BpeMs mpuoodpeTaer BcE Oombllee 3HaYeHHE.

Emie 16 ssaBapst 2016 1. Ilpesunentom Poccuiickoit
®enepanuun  Biagumupom Bragumuposuuem IlyTtu-
HBIM OBUT TIOCTABJICH BONPOC O BBEICHWH HHCTUTYTA
MPUCATH ISl TOCYAAPCTBEHHBIX TPAXKIAaHCKUX U MYHH-
LUIAJIBHBIX CIIY)KallUX WU JJaHbl KOHKPETHBIE MOpyye-
HUS Ha 3TOT cuéT: « Aamunuctpanun [Ipesunenta Poc-
cuiickoit deepanuu. .. B) MPEICTAaBUTh B YCTAHOBJICH-
HOM TOPAIKE MPEUIOKEHHs: O BBEACHUHU MPOLELYPHI
IPUHATUS IPUCATH TOCYAAPCTBEHHBIMH I'pa)kIaHCKU-
MU CITy>KaIllMMHU ¥ TUCIUITTMHAPHON OTBETCTBEHHOCTH
B CJIyYae yCTaHOBJICHHS (hakToB e€ HapylieHus [2].

19 urons 2016 1. B pamkax 3aceganus Cosera npu
[Ipe3unenTe o NpOTUBOAECHCTBUIO KOPPYILIMH, Ha KO-
TOPOM OOCYKJQJIUCH MOATOTOBIIEHHBIE M0 MOPYYEHHUIO
IaBbl rocylapcTBa M3MEHEHUs B JeicTByrolee 3a-
KOHOJATeJIbCTBO, HaYaJbHUK YrpasieHus [Ipesunen-

Ta MO BONPOCAM MPOTHUBOACUCTBUS Koppymnuuu Oner
[Tmoxo#f mpencTaBmi MpoeKT QeaeparbHOrO 3aKOHa,
MPeAyCMAaTPUBAIOIINI B TOM YUCIIC BBEICHHUE MPUCSITH
TOCYJapCTBEHHBIX CyXamux [2].

[Tocnexnue cooOIIeHNUs B CpeACTBAX MacCOBOM MH-
(dopMaIy o JaHHOMY BOIIPOCY JATHPYIOTCS HIOJEM
2016 r.: «IIpucsira anst rocyAapCTBEHHBIX TPAXKIAHCKHX
cITyXammx, npemtoxentas [Ipesunentom, Oyner pac-
MPOCTPAHATHCS KaK Ha JEHCTBYIOIIMX TOCYIapCTBEH-
HBIX TPAKJAHCKUX CITy)KAINX, TaK U Ha TEX, KTO TOJb-
KO IUIAHMPYET MOCTYNaTh HA TOCYIAPCTBCHHYIO TPaX-
JAHCKYIO CITy:KO0y» [4].

KoneuHo, OBITYET MHOXXECTBO MHEHUH O TOM, YTO
JaHHas 3aKOHOHATeNbHas MHUIMATHBAa — JIUIIG (op-
MaJbHOCTh, KOTOpas TOJBKO OOpeMEHHT U Oe3 Toro 3a-
OIOPOKPATH3MPOBAHHYIO TOCYJApCTBEHHYIO MAIIHHY.
Ho, Ha Hamn B30I, BBEACHUE WHCTUTYTA TPUCITH HE
TOJBKO BHYTPEHHE IUCHUILIMHUPYET TPaskTaHCKUX
CITyXKAIl[X, HO W MOBBICUT MX MPABOBOW CTATYC, a TaK-
K€ CBHITpaeT 3HaUNMYIO poiib B (hopMHpOBaHHMM aHTHU-
KOPPYIHIIMOHHOTO MUPOBO33peHHs!
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CeronHsi BOGHHOE KOMaHJIOBaHHWE OOBEIWHEHHOUN
koanmumuu Bo mraBe ¢ CIIIA cumTaet, 9TO IMOJTHOM BO-
eHHO# noOensl Haj McmaMcKuM rocygapcTBoM (3ampe-
nieHo B P®) moxHo noctrub He panee 2018 1. [Tpuyem
BOIfHa HE 3aKOHYHTCA Jaxe B3ATHEM roponoB Mocyia
B pake n Pakku B Cupun. OTaenbHbIe OTPSIIBI [HKAXa-
JUCTOB OyayT BeCTH OOeBbIE JeMCTBUS HA TEPPUTOPUHU
TeX CTpaH, Ky[a UX BBITECHSAT.

Kpome toro, cpeau unenos UT'UJI umeercst MHO-
JKECTBO OBIBIIMX BOCHHBIX M BETEPAHOB JKHXaIUCT-
CKOTO JBM)KEHUS, KOTOPbIE YMEIOT OCYLIECTBIATH 0O-
€BBIC aKIMH B «IIyOOKOM TBHLTY» IPOTHBHHKA. B pe-
3yJbTaT€ OCHOBHBIE TAKTHMYECKUE MPUEMBI UTHIIOBIICB
3aBHCST OT yNAICHHOCTH OTIEPATHBHUKOB OT OCHOBHOI
TPYIIHPOBKH.

Tak, B CeBepHoit Amepuke TakTuky lcimamckoro
rocylapcTBa MOXKHO OXapaKTepH30BaTh KaK IMOJACTpe-
KaTeNbCKy0. B CBS3M ¢ ynaneHHOCTHIO KOHTHHEHTA OT
Upaka u Cupun, a Takke BBICOKUM YPOBHEM aHTHTEP-
pOpUCTHYECKOH MPOMUITAKTHKH JTOCTaBKa OOYYCHHBIX
cnenuanuctoB UI' B pernon 3arpyaHena. Hecmorps Ha
s10, B CIIIA n Kanaze nmpoxuBaeT 1OCTAaTOYHOE KOJH-
YECTBO JIMII, COYYBCTBYIOLIUX JKUXAIUCTaM, KOTOPBIM
HE yAaJoch BEIexaTh B Mcmamckoe rocynapcTo.

C takumu nunamu Mcnamckoe rocygapcTBo pado-
TaeT MyTeM aKTUBHOHM arWTalydy W MpOTaraHasl Heoo-
XOIUMOCTH 00pBOBI ¢ «Bparamu Mciaamay mro0biMu 10-
CTYnHBIME criocoOamu. Y naHHbIe MPU3BIBBI, TIOX00HO
m000#1 npyroil BHEHIHEW aeATenbHOCTH MciaaMmckoro
TOCYIapCTBA, NOMHbI PENUSUOZHOCTIU U OO20CTIOBHOCTNIL:
IIpopox Myxammes 3ampeman HOPTUTh KOJOAE3HYIO
BOZY ¥ yHHUTOXKaTh ITOCEBHI, €CITH TOJIBKO BOWHBI AJTa-
Xa HE HaxoIATcs B 000pOHE B 3eMIISIX HEBepHBIX. U BOT
ocenbto 2014 1. «meiix» A0y Myxamman AJb-ATHaHH,
OJIH U3 IMaBHBIX arutatopoB UI, oOpaTtuics Kk MycCyiib-
MaHaM 3aIlaIHBIX CTPAH C MPU3BIBOM HAWTH SI3BITHUKA
«Ppa3MO3KHUTh €My TOJIOBY KaMHEM», OTPaBUTh €ro, 3a-
JIABUTH €TO MAIIMHOM W «OTPABUTH €TO TOCEBBI» [1].

B TO xe Bpemsi KakUX-JIMOO MPSMBIX MPHUKA30B,
OPTaHM30BaHHBIX OIEPAid C TONOOHBIMH «aKTHBH-
ctamu» Vcnamckoe rocyaapcTBO He HMPOBOAMT, Orpa-
HUYMBAsCh MHPOPMAITMOHHO-METOANYCCKOH paboTOM.
BeposATHBIMH TpUYMHAMHU YKa3aHHOTO MOXET OBITh
CIIe/IyIoIIee:

- Kak OBUIO YKa3aHO BBIIIE, aKTUBHAs JesATelb-
HOCTB CITy’)KO 0€301acHOCTH 3aTPYIHSCT pa3BepThIBa-
HUE NOATMOJIBHBIX SYEEK C ONBITHBIMH ONIePaTUBHUKAMHU
Ha OOJIBIIION YIAJIEHHOCTH OT «IeHTpay [6];

- mpsiMasi paboTa ¢ TAKUMH aKTUBHCTAMH MOBBIIIA-
€T IIAHCH PACKPBHITHS M Pa3rpoMa IEHHBIX OIepaTHB-
HbIX Tpynn UI' ¢ mOMOILBIO MOICTaBHBIX COTPYAHHUKOB
CITy’k0 6e30MMacHOCTH;

- OTCYTCTBUE MPSIMOH CBSI3U C TPYNIIMPOBKOH, B
CBOIO Ouepeslb, CHIKACT 3(PPEKTUBHOCTh aHTUTEPPO-

PHCTUYECKOTO IUIAHUPOBAHMS JCUCTBHU CIICLCITYXKO
Kananpr u CIIA;

- Hcnamckoe rocynapctBo HE COTPYOHHYAET C
IPYTHMH JDKUXAJUCTCKUMHU TPYIIHPOBKAMH, YTO HE
MO3BOJISIET €My HCIIONB30BaTh yKe NSHCTBYIOMIUX Olle-
PaTUBHHUKOB W OIIEPAaTHBHBIC SUCHKH HAa TEPPUTOPHUU
CeBepHoll AMEpHKH, TOAKOHTPOJIbHBIC NPYTHM IPYII-
MTUPOBKAM;

- COBpPEMCHHBIC METOMBI IMU(PPOBAHUs AaHHBIX, &
TaKXXe Pa3sBUTHE CETEBBIX IIPOTOKOJIOB «IITyOOKOTO MH-
TEepHETa» MO3BOJISAIOT MEpeaaBaTh BCIO HEOOXOAMMYIO
OPraHU3allMOHHO-METONYECKYI0 WH(popManuo 0e3
pHCKa pa300iiaueHus U YHHUYTOKCHHUS TTOMOOHBIX KaHa-
JIOB CBSI3M criericiyx0amu [9];

- BBICOKHI HSKOHOMHYECKHI YpPOBEHb PETHOHA,
CBOOOJHBIN 00OPOT OPYXHS M JTHOEpaTbHOE 3aKOHO-
narenscTBO HekoTopbix mmrtaroB CIIIA cHmxkaroT He-
00XOMMOCTh TPSMOTO MAaTepUATBHOTO O0ECIICUCHHUS
CTOPOHHHMKOB Ha MECTaX;

- OTCYTCTBHE NIPSIMOHN CBsi3HM Mexny HcmaMckum
rOCYJapCTBOM M JTOOPOBOJIBIIAMH Ha MECTaX MMO3BOJISIET
TPYNIIUPOBKE B 3aBUCUMOCTH OT PE3YJbTaTOB NEHCTBUH
MOCTCTHUX KaK OOBSIBIATH UX CBOUMH CTOPOHHHKAMHU
W, COOTBETCTBEHHO, PUIHCHIBATE MX ycIex cebe, Tak
U CHUMATh ¢ ce0sl OTBETCTBEHHOCTD B ClIydae Heynad.

B crpanax Esponsl MciaMmckoe rocynapcTBo Hc-
MOJIBb3yeT CMEIIAHHYIO TAaKTUKY. brmusocts EBpombl k
ctpaHaM biamxaero Boctoka, a Takske MacCOBBIN HCXON
OexenueB u3 Mpaka u Cupuu NMO3BONMUIN OOJIBLIOMY
KOJIMIECTBY OIECPaTUBHHUKOB MciaMckoro rocymapcraa
MPOHUKHYThH Ha TEPPUTOPHIO0 EBPOIBI U CO3AaTh KPYII-
HYIO TIOIONBHYIO CEeTh [PKUXaanucToB. I1pasna, B oTiu-
gre oT «Anb-Kanip, KoTopas CuuTaeT NpHOPUTETOM
TIIATETBHYIO MPOPabOTKy COBEPIIAEMBIX OIEpPAIIHH,
Hcnamckoe rocynapcTBO A€iaeT CTaBKY Ha «CILIIUE
STYEHKW», ONIEPATHBHUKHM KOTOPBIX TOTOBBI TOIAMH Be-
CTH caMyl0 OOBIJCHHYIO JKU3Hb, OXKHIAsi CBOETo yaca
[5].

VHHUKaJIbHOW  OCOOCHHOCTBIO  OIECPATUBHHUKOB
UT'UJT crana HOBas TakTHMKa TPUMEHEHHS >XUBOH
cwibl. Ecnu panee IpKUXaJUCThI «IPOCTABHIIMCHY TaK-
THKOW CaMOyOUHII-IIaXUI0B (ucmuuixaou), Nellb KOTo-
PBIX HAHECTH MAKCHMAJIBHBIA YpPOH IIEHOH COOCTBEH-
HOM >XU3HH, TO Vcmamckoe rocynapcTBO JIENIaeT CTaBKy
HA UHSUMACU — TAKTUKY, CXOXKYIO C TAKTUKOM STIOHCKHUX
KaMHKa/13€ BO BpeMs BTopoit MupoBoii BOWHBI. J[7s nH-
THMAaCH, KaK U JJIs KAMHUKAaJ[3¢, CAMOIIOKEPTBOBAHUE HE
SIBTSIETCS] TIPHOPUTETOM, 3TO KpaiHAI HEOOXOANMOCTH
B CIIy4ae HEBO3MOXXHOCTH 3aBEPIIHUTH ONEPALUI0 HHBIM
obpazom [4].

[Tono6Ho TakTuke B CeBepHOoit AMepuke, B EBporie
Hcnamckoe rocynapcTBo aKTHBHO HCIIOIB3YET BO3MOXK-
HOCTH «IJTyOOKOr0 HHTEPHETa 1151 UH(POPMAMOHHOTO
W MaTepHaJbHOTO O0ECHEYCHHUS NESTEIBHOCTH CBOMX
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aueek. B Tom uncie MciaaMckoe rocyapcTBO aKTUBHO
HCTIONB3YET KPUITOBAIIOTHL, TO3BOJISTIOIINE TPOBOIUTH
AQHOHVMMHBIC ICHES)KHBIC TPAH3AKIIUK, B 00X0]] NeHCTBY-
1o1eli OaHKOBCKOM CHUCTEMBI [2].

B cBoeit pesrensHocti UT'MJI akTHBHO MCIONb3Y-
eT ¥ TPaANIIHOHHEIE UCTIAMCKIE HHCTUTYTHIL. B acTHO-
CTH, MHOTHE MEUYETH CTAHOBATCS ICHTPAMHU BEPOOBKH
JIOOpOBOJIBIIEB, @ TAKXKE MECTAMHU BCTPEU ONEPATHBHH-
xoB UI" [7]. Bonbiio#t mpobiaemoit B cdepe mMpoTHBO-
JOecTBUS (DMHAHCHPOBAHHUIO TEPPOPUCTOB SBISIETCS
WCTIOIb30BaHUE MOCIETHUMHU UCTIAMCKOL CUCTeMbl Oe-
HEJICHBIX Nepesoo08 — Xaeand. ITa CUCTEMa OCYIIeCT-
BJISIET MTHOBEHHBIE JEHE)KHbIE MEPeBOIbl B JHOOYIO
IPYTYIO TOYKY pabOTHI XaBaja YCTHBIM IOpYyYCHHEM
MEXIY IUIATSKHBIME areHTaMmu. XaBaya JeHCTBYeT
a0COTIOTHO aHOHMMHO, BHE TIOJIS 3pEHHSI HAIOTOBBIX H
TaMOXEHHBIX CIIYK0, YTO 3aTpyAHSAET OOHApyKEHUE ee
sT9eeK, ¥ TOJIBKO B OTHOIIIEHUH MYCYJAbMaH, 4TO CHI)Ka-
eT IIAHCHI Ha OpraHu3aluio 3)QGEKTUBHOIO MPOTUBO-
neiictBus eif. [1omoOHOe yCTpOCTBO TUIATEKHBIX TIepe-
BOJIOB JJABHO CTaJI0 YIOOHBIM CPEICTBOM JIXKUXAJAUCTOB
1o puHAHCOBOMY 00ECIICUYCHHIO CBOUX CTOPOHHUKOB —
TepPPOPUCTHI, KOTOphIe aTakoBaitu Hero-Mopk 11 cenrs-
Ops 2001 r., momyvaJii 3HAYUTEIHHYIO YacTh JCHEKHO-
ro o0ecreyeHus yepe3 yKa3aHHyo cuctemy [3].

CoOBOKYMHOCTh YKa3aHHBIX YCIOBHH TOpOIMIA
takTuKy Mcmamckoro rocymapctsa B Epome, myra-
IOIyI0 CBoeW mpocToToit: omeparuBHuKamM WUI'MJI He
HYXKHO MeCSALlaMi TOTOBUTb CBOM CIIELIONEepaliu, Mpo-
BOIWTH Pa3BEIKy W IUIAHWPOBAHWE HA MECTHOCTH, PH-
CKy4 ObITh pazoOmadeHHbIMU. OHU POCTO B Ha3HAYEH-
HBII MOMEHT OepyT Opy)KHe U3 TailHWKa WM CaJIsTCs B
CBOIi I'Py30BHK C MOPOXEHBIM U eyT yousath. [1om00-
HOE pa3BUTHE CUTYAIlNH, KOTJa «MECTHBIH OOBIBATEIIb)
3a mapy 4acoB MPEBPAIIaETCs B «OC3yMHYIO MaIIHHY
yOMIICTBY, AeTaeT MPaKTHIeCKA HEBO3MOKHBIM aKTHB-
HOE MPOTHUBOIEHCTBHE TEPPOPUCTUUECCKUM aKLHUSM,
BBIHYXK/Iasl CIELICITY>KOBI HAaJesThCSl Ha CHCTEMBI Tac-
CUBHOU 06€30MaCHOCTH.

Tax ciyannocs 14 wnrons 2016 r. 8 Hume, roe va
TSOKETIOM TPY30BHKE TEPPOPHUCT Hpoexas MO JIOIsM,
coOpaBMUMCsI Ha Ha0EPEXKHOM, YTOOBI OTHPA3THOBATH
Henp B3satust bacTwmnu. AHanornvHas TaKTHKa OIle-
paruBaukamu UT'MJI Obuta mpennpunsata 19 nexadps
2016 1. B bepnune, xoraa mo31HO BEYEPOM B TOJILY JIHO-
JIei, TYISBIINX M0 POXKIECTBECHCKOMY PBHIHKY, BPE3aJICs
TEPPOPHUCT HA YTHAHHOM TSDKEJIOM I'py30BUKE [8].

Hcnonp3yemble TaKTHUECKHE TPHEMBI B IIEJIOM
BIUAIOT U Ha crpareruto UI' B pernone. Ilo MHeHMIO
CIIEIMANCTOB, VcIaMcKoe ToCyAapcTBO BEIOpao cTpa-
TETUI0 MOJHOMACIITA0OHON TepPOPUCTUUECKON BOWHBI,
3acTaBisAs TpaxkaaH EBpONBI HaXOmUTBCS B COCTOS-
HHUH MMOCTOSIHHOTO CTpaxa OT TOTO, YTO MPaBUTEIBCTBA
ctpan EC He MoryT obecrniednTh 0€30MacHOCTh CBOMX

rpaxnad. Takasi cTpaTerusi O4eHb CHJIBHO yBEITUYHBa-
€T COLMAJIbBHYI0 HallpsDKEHHOCTh B pernoHe. B pamkax
nanHoi ctpareruu UT'MJI nenenanpaBieHHO MPOBOIUAT
aKIINH, JIOKA3bIBAIOIINE OTCYTCTBUE (P (DEKTHBHO pado-
TaloLIel CUCTEMbI 0€30MaCHOCTH.

JanHas cTparerus NpoxoauT B HECKOJIBKO ITalloB:
¢ 2013 r. mo Becny 2016 r. Ucnamckoe rocynapcTBo
COCPEIOTOYHMBAJIO CBOIO NESTENFHOCTh Ha OOBEKTax
UHQPACTPYKTYPHl, HAXOIAIIMXCA 0] MOBBIIIEHHBIM
BHUMAaHHEM CIEICITYKO: B3pBHIBH Ha cramguoHe «Craf
ne @panc» u 60iHs B Teatpe «baraknan» B Ilapuxe,
B3pBIBEI B OPIOCCETHCKOM METPOIOIUTCHE, YHUUTOXKE-
HUE poccuiickoro camonera B HeOe Haj Eruntom — Bce
3TO TOIDKHO OBLIO MOKA3aTh HECOCTOSTEIBHOCTD CIICTI-
cnyx0 u cuity HMcnamckoro rocyaapcTsa, CiocOOHOTO
HAaHOCUTb TSDKEINIbIE yHaphl B CaMO€ «CEpJLe» Bpara.
Bechoit u nerom 2016 r. UTMJI Havyano HOBYIO KaM-
[IaHUIO, LI€Jb KOTOPOM — IepeHeceHHue ynaapoB B Ma-
JIEHbKUE PErMOHAJIbHBIE LIEHTPHI C LETIbI0 IEMOHCTpPa-
muH (hakTa, 9TO MO Yrpo30i HaNaICHHS HaXOMITCS He
TOJIBKO JKUTENIN METarloNHUCOB.

U kak moka3zanu nocnenaue cooeitus B Hume, Py-
aHe 1 MaHbsBHIIE, TOYEPK HUCIAMUCTOB OCTAETCS TEM
XKe: K JIEeATEIbHOCTH IPUBIIEKAIOTCS ONEPAaTUBHUKHU U
JOOPOBOJIBIIBI, UIUTENIEHOE BpeMsl MPOXKUBAIOLINE Ha
TEeppPUTOPHX OYAYyIINX MECT IMPECTYIUICHHH, TeM ca-
MBIM HE BBI3BIBAIOIIME MOBBIIIEHHBIH HHTEPEC MPaBo-
OXpaHUTENbHBIX oOpraHos. [IpecTymuieHus cosepiua-
I0TCSl CIIOHTaHHO, O3 MpeaBapUTEeNbHONW MOATOTOBKH
Y TIPUUCKAHUS OPYAUN U CPENICTB MPECTYIUICHUH, T.K.
00 HCTIONB3YIOTCA OBITOBBIE TOBAPHI, HAPUMEDP KY-
XOHHBIE HOXH, TOTIOPBI, TNOO Bce HEOOXOMUMOe CHapsi-
KEHHE JaBHO YXe ObLJIO JOCTaBJICHO U HAXOAWIOCH B
CXpOHE, UYTO CHIKAET BEPOSITHOCTE OOHAPY KEHHS TIpe-
CTYIUICHUH Ha CTaJIMU UX MOATOTOBKH.

Ha ocHoBaHUU HU3JI0)KEHHOTO MOYXHO BBISBUTBH OC-
HOBHBIE NPUYUHBI BHICOKOH A(PPEKTUBHOCTH NEATEINb-
HOCTH VcimaMCKoro rocynapcTBa 3a pyoesKoM:

- Onuzocts rpanun Cupun u Mpaka k crpanam EB-
POIIBL, @ TaKKe OOJBIION TOTOK MUTPAHTOB M3 OXBAaYCH-
Horo BoWHON bmmxuero Boctoka mozsomstor UT'MJT
CPaBHUTEJIBHO JIETKO BHEAPSATH CBOUX ONEPATHBHUKOB
Ha TeppuToputo EBpocorosa;

- pe3Koe yBeIMUSHHE BEIXO/IIECB M3 apaOCKUX CTpaH
Ha TeppUTOpUHN EBpOMBI YCHIINIIO COLMATbHYIO HAmps-
KEHHOCTh B PETHOHE, YTO OONErdmio CKIOHEHHE M
BepOOBKY CTOPOHHHKOB MciaaMcKoro rocynapcrsa Ha
MECTax W YCIOXHHIO PabOTy MPaBOOXPaHUTEITBHBIX
OpPraHoOB 0 MPECEUCHUI0 MPECTYMJICHUH TePPOPHUCTH-
YECKOW HaIlPaBJIECHHOCTH;

- 3HaYUTEeJbHAA TOepaIn3alus 3aKOHOAATEIbCTBA
cTpaH EBporsl npuBena K TOMY, YTO CUJIOBBbIE OpPTaHbl
HE MMEIOT CYLIECTBEHHBIX PbIUaroB BIUSHHUA Ha BEpO-
ATHBIX CTOPOHHUKOB HCIIAMHUCTOB, 3TO IO3BOJISIET UM
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COBEpILATh NPECTYIUICHNUS, JaXKe HAXOAACh HAa KOHTPO-
Jie y CIIeLCITYXO0;

- o011ee HBOJIIOIMOHUPOBAHUE WACH HKUXaanu3Ma
MIPHUBEJIO K POCTY MPAarMaTUYHOCTH B UX JESTEILHOCTH:
TEPPOPUCTHI OOJIBIIIE HE CTaBST Nepen co00H Leib yMe-
PETh ¥ KpacuBO co00ii )kKepTBOBATh, OCHOBHAS IIEJTb TEP-
POPHCTOB Tenepb — MaKCUMaIU3alus ypoHa Py MUHH-
MaJBHBIX PECYPCHBIX U JIFOACKUX 3aTparax, 4To TOX0XKe
Ha HOBYIO THOPHIHYIO (OPMY KJIaCCHUECKOM TaKTHKH
MApPTU3aHCKOW BOMHBI M TEPPOPUCTUIECKOH IEATEITHHO-
CTH, KOT/1a 00BbEKTaMK HAIAJACHUS CTAHOBSITCS HE TTPE/I-
CTaBUTEIN BIIACTH, a TPAXKTAHCKOE HACEIICHNUE;

- B TO € BpeMsl BbIlIEyKa3aHHOE TOJIOKEHUE He
otHOCHTCA K joOpoBosbiiam MI'UJI, kotopeie nercTBy-
10T Ha Tepputopun EBpornsl. [Tlogo0HO cBOCH mo3uIun
B CeepHnoit Amepuke UI'NJI He BegeT akTUBHOTO CO-
TPYOHUYECTBA C JaHHBIMU JIUIAMH, OTPAaHUYUBASCh
MepaMH MPONaraHJuCTCKOTO XapaKkTepa;

- B CBOei JesTenbHOCTH MciiaMckoe rocynapcTBo
MacCOBO IMPUMEHSET BO3MOXXHOCTH Pa3BUTHIX HHTEP-

HET-TEXHOJIOTHH: MH(POBAHUE TEPENUCKH, ILIATEK-
HBIE TIEPEBOIBI B BHIEC KPUIITOBATIOTHI, TIOKYIIKY OpY-
KHS U CHAPSDKEHHS Ha aHOHMMHBIX caiitax. [lomoOHbIe
HHPOPMAIMOHHBIE CPENCTBA XapaKTCPH3YIOTCS Ipak-
TUYECKH TIOJHBIM OTCYTCTBUEM BO3MOKHOCTH KOH-
TPOJISL CO CTOPOHBI CIETICITYKO Ha TaHHBI MOMEHT U B
OmmkaiiiieM Oynyiem;

- cropoHHukamMu MI' akTHBHO UCHOJB3YIOTCSA
TPaJMLIUOHHBIC UCIAMCKUE UHCTHTYTHI JJIS1 IPOJBH-
KCHHS CBOUX IIeJIel: MEUETH COUYBCTBYIOIIMX HMa-
MOB — JiJIsl BEpOOBKH HOBBIX ar€HTOB U KOHTAKTOB CO
CTOPOHHHKAMH, XaBayia — g UX (UHAHCOBOTO 00e-
CTICUEHHS.

YYuTHIBas CIOKHUBIIYIOCS CETOTHS CUTYAIUIO, MH-
pooe coobmecto B juue Poccun, CIHA u EBpoco-
1032 JIOJDKHO OOBETUHHUTH CBOU YCHIIMS U BBIPaOOTAThH
eauHyto crpareruto nporuBonerctsus WUIMIL Ilpu
WHBIX BapHaHTaX Pa3BUTHS COOBITHI oOecreuuTh Oe3-
OMAaCHOCTh LMBWJIM3ALIMU OT YTPO3 TEPPOPUCTOB OyaeT
MPaKTHYECKH HEBO3MOXKHO.
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THE PROBLEMS OF DEFINING DEGREE IN THE CRIME COMMISSION

The article is devoted to the problems of understanding degree in the crime commission. The author
presents the basic concepts of defining degree in the crime commission that exist in the doctrine of
criminal law. Special attention is paid to the discrepancy of the identifying of the completed crime to the
number of the degrees in the crime commission. The approach linking the definition of degree in the crime
commission with the mechanism of criminal acts also explains.
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[MonsiTe «cTaguM COBEPUICHUS MPECTYILICHHSDY
BOIITIO B HAYYHBIH 00OPOT C M3IaHHEM MEpPBOTrO ydeo-
HUKa pyccKoro yrosioBHoro mpasa 1889 r. [10, c. 28-
29]. OnHako Ha 3aKOHOJATENLHOM YPOBHE TEOpETHYe-
CKH€ MOJIOKEHNUS O CTAAUSIX TaK U HE MOJIYIHUIN CBOCTO
3aKpeIUICHHUS.

Criemyer OTMETUTh, YTO HMCTOPUYECKH MOHATHE
«cTaauu» He OBUIO XapaKTepHO LIS YTOJIOBHOTO 3aKO-
HOJaTeNbCcTBA. BMECTO HEro B 3aKOHOATENbHBIX aKTaX
(a BuepBble B «YJIOKEHHMH O HAaKa3aHMUAX YTOJIOBHBIX
W UCTIpaBUTENBHBIX» 1845 T.) comep aioch MOHSATHE
«HEOKOHYEHHOE MPECTYIIEHHE», KOTOPOe BKIIIOYAJO B
ceOs IPUTOTOBJICHNE U TIOKYIIICHUE.

[omo6HOE 3aKOHOIATENEHOE pelIeHHE HaOII0naeT-
csiu B YK PO, B uacTHOCTH B I71aBe 6 yKa3bIBaeTcCs Ha
HEOKOHYEHHOE MPECTYIUIEHUE, COAEpPKaHUE KOTOPOro
PacKpBIBACTCS MPH MOMOIIM TAKUX €ro PasHOBHIHO-

CTEH, KaK IIPUTOTOBJICHUE K IPECTYIUIEHUIO U MOKYIlIe-
HHE Ha NPeCTyIIeHHe.

OTCyTCTBHE 3aKOHOAATEIIBHOTO PEryIHMpPOBAHHS
CTaanii cOBEpIIEHHs IPECTYIUICHUS TTOCITYKHIIO OCHO-
BaHHUEM JI1 BO3HHKHOBCHHUSA ITO3HIIHH, npnsHa}omeﬁ
CTaANSIMH TIPUTOTOBIICHUE, MTOKYIIEHNE U OKOHYEHHOE
npecrymienue [13, c. 224-225].

Tak, TpaANIIMOHHO B y4eOHMKAaX MO YTOJOBHOMY
MIPaBy Pa3bICHACTCS, YTO CTAJUH — 3TO ONPEACICHHEIC
3Tambl PA3BUTHS YMBIIUICHHOTO TPECTYIUICHUS, CPEAN
KOTOPBIX CJICAYCT BBIACIIATL: IPUTOTOBJIICHUE K IIPECTY-
IUICHHUIO, TTOKYIIIEHNE Ha NPECTyIUICHNe U OKOHUYSHHOE
npecryminenue [11, c. 153-154].

CremyeTr OTMETHTb, YTO, HECMOTPS Ha PacIpocTpa-
HEHHOCTh M3JIOKEHHOMU Mo3unuu, €€ MpeaACTaBUTCIN
TaK M He OOBACHAIOT OTKa3 3aKOHOJATENSI OT UCIIOIb30-
BaHUS MOHATUA «CTAaAUN COBEPUICHUSA MMPCCTYIICHU.
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B.JI. UBaHOB, oAAepKUBasi JAHHYIO TOUKY 3pEHMUS,
MOJYEPKUBAET, YTO «CTAUH IPOSBIISAIOTCS BO BHELITHEM
MOBEJICHUH U Pa3IMYaloTCd MEXAYy COOOW CTEeNeHbIo
OCYIIECTBJIEHHUS JIULIOM CBOETO IPECTYITHOIO YMbICJIA U
Pa3IMYHBIM XapaKTepOM COBEPILIEHHBIX MPHU 3TOM JIeH-
cTBUit (Oe3neiicTBus)» [3, c. 9].

H.A. dypmanoB, GopMynupys MOHSITHE CTaIWid,
YKa3bIBAET: «3TO OINpPEEIeHHbIE ATallbl MIOArOTOBKU U
HETNOCPEICTBEHHOTO COBEPIICHUSI YMBIIIUIEHHOTO Tpe-
cTyruieHus. [IpecTymuienue no coBeTCKOMY YIrOJIOBHO-
My TpaBy €CTb aKT BHEIIHETO OOIECTBEHHO OMAacHOTO
noBeJeHUs yenoBeka. IloaTomy u Bce craguu ocylect-
BJICHUS MTPECTYIUICHUS MPENCTABIIAIOT COOO0I Takue ke
aktel» [1, c. 10].

KittoueBasi MBICIIb U3I0KEHHBIX MO3ULHUNA YUEHBIX,
paccMaTpUBarOLIMX CTaJUM COBEPLICHUS NPEecTyILIe-
HUS Yepe3 NPU3MY MOHSATHIA MPUTOTOBIEHUS, TOKYILIe-
HUS ¥ OKOHUYEHHOI'O IPECTYIIIEHUS, BUIUTCS B TOM, YTO
CTaJuu TPEACTABISIOT COOOM oOmpeneNieHHbIE ATallbl
MIOBEJICHUS YE€JIOBEKA, KOTOPbIE AOJIKHBI CMEHSATH IAPYT
JIpyra, 94To0bl NpeAbAYIIMHA HE MOBTOPSJICS B IOCIe-
JYIOLLEM.

OpHako UMEHHO MPHU3HAK BPEMEHHOH CMeHsIeMo-
CTH CTaJUil HE COOTHOCHUTCS C IOHATHEM OKOHYEHHOTO
MPeCTYyIIeHHs, TPAIULIMOHHO PHU3HABAEMOr0 ToCe -
HEH CTaJinel COBEPIICHUS TPECTYTIIICHHSI.

Tak, cormacHo 4. 1 ct. 29 YK P® mpectyruienue
IIPU3HAETCS OKOHUYEHHBIM, €CJIU B COBEPLUEHHOM JIU-
LIOM JIeSIHUU COJEpXkAarcs Bce MPHU3HAKH COCTaBa Ipe-
crymeHusi. OueBHIHO, YTO ke B IMJIaHE BPEMEHHOM
MPOTSHKEHHOCTH OKOHUYEHHOE IMPECTYIUICHHE OXBaTbl-
BaeT co00il 6ce ITANBl MPOTHBOIPABHOTO MOBEACHIUS
JUIA, HAYUHAs C MPUTOTOBUTENBHBIX ACUCTBUH (eciu
OHM OBUTH B IaHHOM KOHKPETHOM Cllydae) W 3aKaH4H-
Bas MPUYMHEHUEM BpeJia OOBEKTY YTOJIOBHO-IIPABOBOM
OXPpAaHBbI.

Kpome Toro, noHsTHE OKOHYEHHOTO MPECTYIUICHUS
HE CBA3BIBACTCS C IIOBEACHUEM 4YEJIOBEKa, IIOCKOJIbKY
3aKOHOJATENb HCIOJB3YeT (HOPMYIUPOBKY MpOLIe-
IIET0 BPEMEHH — «8 COBEPUEHHOM OessHuuy (BBIIEICHO
aBT. — O.E.). IOpunuueckoe e 3HaueHUE MpUIAETCA
OTPAXKEHUIO 8 YIce COBEPUIEHHOM NOCHYNKe TIPU3HAKOB
cocraa npectyrmienus (BeiaeneHo asT. — O.E.).

B nayuHOll nuTeparype OTHE/IbHBIE YY€HBbIE TaK-
JKe He MPU3HAIOT OKOHYEHHOE MPECTYIJICHHEe CTaAueH.
Tax, I'A. HacumoB nmummeT: «...TpaJullMOHHOE MTPU3HA-
HUE OKOHYEHHOTO MPECTYIJICHUs CTaJuei COBEPLICHHS
IIPECTYIJICHUS SABJISETCSI HEBEPHBIM, IOCKOJIBKY C IpU-
YHUHEHHEM Bpeia OOLECTBEHHBIM OTHOIICHUSM, C Ha-
CTYIUIEHHUEM IIPECTYIHOTO PE3yJbTaTa B €ro LIMPOKOM
MMOHUMaHHUH 3aKaHYUBAETCA MTPECTYMHAS IS TeIbHOCTb,
IIPEKpaIaeTcsl pPa3BUTHE MIPECTYIICHUSI BO BPEMEHU U
npoctpancTe» [8, c. 27]. Ilognepxusas aBTopa B Ha-
JaTbHOM BBIBOZE, TO3BOJIMM ce0e HE COTNAaCHTHCS C

MIPUBEJEHHON apryMeHTaluel, TOCKOJIbKY paccMoTpe-
HH€ OKOHYEHHOTO MPECTYTUICHUS KaK «3aBEPIIAOIIETO
JTama» Kak pa3 MOJHOCTBIO MOIXOJUT TOJA TOHSTHE
CTaJV COBEPIICHUS MPECTYTIIICHHSI.

[IpencraBneHHble apryMEHTBI CBUAETEIBCTBYIOT
0 CYMIECTBYIONIMX MPOTHBOPEYHSX B TPATUIIOHHOM
MOHUMAHUH CTaJUN COBEPIUEHHS MPECTYIJICHHUS B Ka-
YECTBE MPHUTOTOBIICHUS, MOKYIIEHUS W OKOHYEHHOTO
MPECTYIICHHUS.

B nmporuBoBec TpamumnuonHo# no3umnuu B XX B.
MOSABIISIIOTCSL CTOPOHHUKHU Da3[eNieHus] CTaluii coBep-
MIEHUS] TIPECTYIUICHUSI ¥ BBIICTSIEMbIX BHIOB HEOKOH-
YEHHOTO MPECTYIUICHHS.

B kareropuyHoO#l (opme pazneNsroT CTaaud Co-
BepILEHUs NPECTYIJICHNUs U BUIbI HEOKOHYEHHOU Tpe-
cryrmHoil nmestenpHOocTH H.®. Kysmemona [7, c. 40],
A.II. Ko3nos [4, c. 35], A.1. Cutnukosa [9, c. 35-36] u
JIPyTHE YUCHBIE.

OpnHako, HECMOTPsI Ha OOIIHOCTH B3MISAOB O He-
00XOIMMOCTH Pa3MEKEBaHHS MTOHITHUS «CTAIHH COBEP-
LICHUs TPECTYIJICHUA» C 3aKPEIUICHHBIMU B YIOJIOB-
HOM 3aKOHE€ TOHSTHSMHU TPUTOTOBIICHUS, TOKYIICHUS
U OKOHYEHHOIO MPECTYIMJIeHHS, CPEeOu CTOPOHHUKOB
JTAHHOW TO3WIIMU OTCYTCTBYET €IUHCTBO MHEHUH OT-
HOCHUTEJIbHO MPAaBOBOM MPUPOIBI CTAIUH, a TakkKe UX
KOJIMYECTBEHHOTO YHUCIIA.

Taxk, H.®. Ky3HenoBa k cTagusiM COBEpIIEHUS Ipe-
CTYIIJICHHSI OTHOCHUT TIOATOTOBUTENBHBIE ACUCTBHUS H
WCIIOJHEHUE MPECTYIUICHHUS, a B KaueCTBE BUIOB HEO-
KOHYEHHOH MPECTyMHON A TENIbHOCTH BIIETSET MPHU-
TOTOBJICHUE U TOKYyLIeHue [7, ¢. 39-41].

A.Il. KoznoB yxkazwpiBaer: «CTaguy COBEPIICHHS
MPECTYIIEHHUs] — 3Talbl MOCTYNATeIbHOrO HENpephIB-
HOTO Pa3BUTHS MPECTYIMHON NESTENHHOCTH BO BpeMe-
HU ¥ NPOCTPAHCTBE C MOMEHTa BOSHUKHOBEHHS COOT-
BETCTBYIOIIETO MICUXWYECKOTO OTHOIICHHUSI K ACSTHUIO U
pe3yibTaraM CBOETO MOBENEHUs 0 HACTYIUICHHS Tpe-
CTYITHOTO TTOCTIEICTBHSI WM MPEPBIBAHUS MPECTYITHON
JesTenbHOCTHY [4, ¢. 36, 40].

HecmoTtpst Ha kaxymieecst pa3nudue B KOJTMIECTBE
BBIICTISIEMBIX CTaJUN, B UX TEPMHUHOJIOTUYECKOM 000-
3HAYEHWH, CBA3YIOMIEH HUTHIO JAHHBIX TOYEK 3PEHUS
BBICTYIA€T CBA3b CTAJAUN C MPOLIECCOM COBEPIICHUS
npecTyIieHus (Had4rHas OT MBICJICH M 3aKaHYUBasl UX
peanuzanueit).

[To Hamemy MHEHHIO, MPOILIECC COBEPIICHUS Ies-
HUS €CTh HHM YTO MHOE KaK €ro MEXaHU3M, COCTOSIIUI
W3 3TANoB, WUTIOCTPUPYIOMINX Pa3BUTHE TPECTYTLIC-
HUS, KOTOopele U 00pasyroT craaud. [loaTomy Oonee
BEpHO TOBOPHUTH HE MPOCTO O CTAAMSIX COBEPIICHUS
MPECTYIIEHHs], @ O CTaHUsIX MEXaHU3Ma MPECTYIHOTO
JIESTHUSL, BBIJIETSIEMBIX B €T0 COIEP KaHHH.

B paMkax KpUMHHOJIOTMYECKOH HayKH BBIJEISA-
FOTCSI TP OCHOBHBIE CTaIMM MEXaHHM3Ma MPECTYITHOTO
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JesTHUS: MOTHUBAlMA, MJIAHUPOBAaHUE W HCIOJIHEHHE,
KOTOpBIE B CBOCH OCHOBE ITIOMOTAIOT IPOAHAIM3HPO-
BaTh NPUYMHY COBEpILIEHHs MpecTyruieHus [5, c. 33].
B OTnenpHBIX KPUMHHOIOTHYECKUX MCTOYHUKAX Iep-
BUYHBIM 3BE€HOM MEXaHHU3Ma COBEPIUCHHS JesHHS
IpeaIaraeTcsl BBIACTSATH (OPMHUPOBAHNE JUIHOCTH C
OTIPEJICJICHHOM CcolManbHOM opueHTanuen [6, c. 186].
He orpumast 3Ha4MMOCTH JIMYHBIX KA4ECTB YEIIOBEKA B
Mpoliecce COBEPLICHUS MPECTYIUICHHUS, CYUTAEM, YTO
IUTSL TIeTIel YTOJIOBHOTO TIpaBa OONBINUHI HHTEpeC Ipe-
CTaBJIICT U3yUEHHE MEXaHU3Ma COBEPILICHHS MPECTyIl-
HOTO JIeSTHUSI KaK BHEIITHETO aKTa OOIIeCTBEHHO ormac-
HOTO M TPOTHUBONPABHOIO MoBeneHus. GopMupoBaHue
K€ JMYHOCTH O€3pa3iIWdHO U TPHU3HAHMS ICSHUS
MPECTYMHBIM U CAMOCTOSTEILHOTO BKJIFOUEHHS B MeXa-
HI3M COBEpIICHUS NEsTHUS HE TpeOyeT.

[IpuHKrMas BO BHUMaHHE, YTO YTOJIOBHO-IIPAaBOBOE
cofiepKaHne MEXaHH3Ma IPECTYITHOTO IESHUS JOJHKHO
B OOJBIIEH CTENEHN PACKPBIBATh aKT UCIIOIHEHUS Tpe-
CTYIUICHUS, CANTAEM HeEIleJIeCOO0pa3HBIM BKIIIOYATH B
cojiepKaHHWe MEXaHW3Ma MPECTYIMHOro AesiHus Te 0110-
K{, KOTOPBIE OTHAJICHbI OT IpOIecca COBEPIICHHUS Je-
SHUS.

[Ipomuecc coBepmieHMs JIOOOTO MPECTYIUICHHS Ha-
YHHAETCS ¢ MOTHBAlLIMK, KOTOpasl BbICTymaeT molynu-
TENFHON CHJION COBEPIIEHHS MPECTYIUICHHUS U B CHITY
3TOr0 oOpasyeT mepBylo cTanuio. OJHaKO OMKUOOYHO
HCKJTIOYaTh MOTHBAIOHHYIO cpepy B HEOCTOPOKHBIX
MPECTYIJIEHUAX, MOCKOJIbKY HEOCO3HAHHAas JesTelb-
HOCTBH TaK’Ke€ OCHOBBIBAETCS Ha ONPENEIICHHBIX WHTE-
pecax u moTpeOHOCTIX.

C TOUYKM 3peHHs YTOJIOBHOTO TIPaBa aHAIN3 MOTH-
BallMOHHOU cepsl (chepbl moTpeOHOCTEH) HHTEpECEH
B HECKOJIbKUX HaIpaBIICHUSX. Bo-TepBEIX, BRISBICHUE
TUIIUYHBIX MOTHMBOB U II€NieH, BIMSIOUIMX Ha OOILe-
CTBEHHYIO OIACHOCTH ONPENIENCHHOTO BUAA NIESHHH,
MPEJOoIPeaeIUT HeOOXOIUMOCTh BKJIIOYEHHUSI UX B Ka-
YecTBe 00s3aTeNbHOTO MPU3HAKa B 3aKOHOAATEIIHLHYIO
KOHCTPYKIUIO cOCTaBa. BO-BTOPBIX, OHU MOTYT MOBbI-
IaTh OOIIECTBEHHYIO OMACHOCTH KOHKPETHOTO BHIA
MOBEJCHUS M BBOIUTHCS B KadecTBE KBaIH(pULIUPYIO-
IIero cocTaBa. B-TpeTbrX, MOTHBEI U IIETIH MOTYT Y4H-
THIBaThCSl MPH Ha3HAYCHWH HAaKa3aHUs, NPU3HABAsCh
CMSITYAIOIIMMH HIIH OTATYAIOIIUMH 00CTOSTEIbCTBAMH.

MoTuBanusi CMEHSIETCS BTOpPOM cTanuer — Iuia-
HUPOBaHUEM, KOTOPOE MPEAINONaraeT JABe BO3MOXKHEIC
(hopMBI OCYILIECTBICHUS:

1. MrIciieHHas1, 3aKII09aonIascs B 0OMyMBIBaHNH,
npeacTaBIeHuy npectyiienus. [logobHas ¢popma ma-
HUpOBaHMA Oe3pa3iiyHa [UII HayKH YTOJIOBHOTO ITPaBa,
MOCKOJIbKY MPECTYIUIEHUE TMPEAIoNaraeT COBEepIICHHE
neiictBus (O0e3necTBrs).

2. JlesaTenbHOCTHAsI, MpEAToarampias coBeplie-
HUE KOHKPETHBIX JIEWCTBUU MO ITUTAHWPOBAHMIO TIpe-

CTyIUICHUS (HampuMep, COCTaBJICHUE IIJIAHOB, CXEM,
OCMOTp MECTHOCTH H T.]I.).

Uro Kacaercsi TaKOro KOMIIOHEHTa MeXaHH3Ma CO-
BEPIICHUS IESTHUS, KaK IPUHATHE PEIICHUS, TO TaHHOE
MOHATHE O3HAYaeT MOCTAHOBKY IIeNH, Ha JOCTH)KEHHUE
KOTOpOW HarpaplieH OyaylIvid MOCTYIOK, W OIpele-
neHue Oynymux OeiCTBUH, a TaKkKe MecTa, BPEMEHH,
cnocoba ux copepieHus [6, c. 182].

Takum oOpa3oM, Ha JaHHOM dTare JHULO MPUHU-
MaeT HECKOJBKO BaXKHBIX pelIeHui: 00 o0ObekTe, Ha
KOTOPBIN JOJKHO OBITh HANpPaBJICHO MPECTYIUICHHUE; O
LEIsX, KOTOPBIE CIIEMYeT TOCTUYb; O CPEICTBAX MX J0-
CTIDKEHHS U T.JI.

W nakonemn, mocnemHel craguel, MpPEACTaBIISIO-
el 0coObIil HHTEpEC, SIBISETCS UCIOJIHEHUE MPECTy-
TUTEHHSI, KOTOPOE COCTOUT U3 CICAYIOMINX ITAIOB:

1) coBepieHHEe KOHKPETHOTO AEAHUs (HESHCTBUS
Wim Oe3IeHCTBHS);

2) HACTYIJIEHHE MIPECTYITHOTO Pe3ynbTara.

JlaHHBIil ONOK MeXaHW3Ma COBEPIICHHS ICSHUS
OCYILIECTBIISIETCS MPOAOIKUTENBHBIN IEPUOJl BpEMEHH
U COCTaBJISIET OCHOBY MEXaHU3MA.

CoBepliieHue JesiHUS BO3MOXHO B JIByX OCHOBHBIX
(dopmax: akTHBHas (opMma (IESHCTBUS, Olepaiuy, Jnes-
TEILHOCTH) U TTaccuBHas (hopma (Oe3nericTeure).

3HaueHHWe TOJO0HOTO paslelieHus: OOBSICHSAET
I'B. Tumeiiko: «OT ¢GopMBbI NPECTYHNHOTO ACSHUA 3a-
BHCHT CIIOCO0 BO3IEHCTBUS Ha BHEIIHWUN MHUP: TPH
JIEMCTBUU UCTIONB3YIOTCS €CTECTBEHHBIEC CHIIbI YeOBe-
YECKOTO TeJIa, IPUPOJBI, AAIOIINE TOTIOK BPEIOHOCHO-
My DPa3BUTHIO COOBITHIA, MPH Oe34eCTBUN — YEeOBEK
HaXOIUTCS B COCTOSIHUHM (PU3HIECKOTO ITOKOs, HE BMe-
LIMBAsICh B OOILIECTBEHHbIE U €CTECTBEHHBIE MTPOLECCHI,
MPUYUHSIONNE Bpell. DTO 00yCIIaBIMBaET Pa3InIHBII
XapakTep OOBEKTHBHOM CBS3U MOBEIEHUS YENOBEKa C
OOIIECTBEHHO ONACHBIMH MOCTEIACTBUSIMH: TIPH OeH-
CTBHH 4e€JIOBEK NMPUYMHAET Bpel, Npu Oe3AeUCTBUN —
HE TIPEJOTBPAIAET ero, HECMOTPSI Ha TO, YTO OH MOT U
JIOJDKEH ObLT 3TO caenarby [12, ¢. 22-23].

Cpemu TIpU3HAKOB AaKTUBHOW (OpMBI  JIesTHUS
H.A. AypMaHOB mpejiarai BbIACIATS: 1) sBAsSETCS CO-
3HATEIBHOU NESTETBHOCTHIO; 2) OXBATHIBAET BCIO CO-
BOKYITHOCTh KOHKPETHBIX AKTOB TOBEICHHS, HalpaB-
JICHHBIX Ha OOBEKT; 3) OXBaThbIBaeT COOOI0 HE TOJBHKO
TEJIOABMXKEHHUS 4YeJOBEKa, HO W T€ CUJIbI, KOTOPBIMHU
OH TIONB3YeTCS, W T¢ 3aKOHOMEPHOCTH, KOTOPHIC OH
UCHOJB3YyeT; 4) BCeraa MpenmnojaracT COBEpILICHHE B
OTIpEIEICHHBIX YCIOBHUAX MECTa, BpEMEHH 1 00CTaHOB-
KH [2, c. 54].

B menom cornamasick ¢ 0003HauCHHBIMU TIPU3HA-
KaMH, OCTaeTcs HEesICHBIM, YTO MOHUMATh MO 3aKOHO-
MEpPHOCTSIMH ¥ CHJIAMH, KOTOPBIE HCIIONB3YET JHIIO,
coBepiuas aerctBus. Kpome Toro, o0cTaHoBKa, MECTO
W BpEeMs COBEPIICHHUS NEHCTBHS HE SBIISIFOTCS OTIINIHU-
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TENLHBIMY MPU3HAKAMH U 339aCTYH0 BOOOIIE HE BKITIO-
YaroTCsl B KOHCTPYKIIMIO COCTaBa. B cOOTBETCTBHU C
JTUM aKTHBHAs Gopma JesHUs 0JIKHa 001a/1aTh 00b-
SKTUBHBIMH TIpU3HAaKaMH (BHEUIHEE TEJOABIKCHIE
WM UX COBOKYITHOCTbH, HAIIPABJICHHBIC Ha OIPECIICH-
HBIA O0BEKT), a TAKKE CyObEKTUBHBIMU (OCO3HAHHBIN H
BOJICBOU Xapakrep).

Bropoit ¢opmoii BBICTynaeT mpecTynHoe Oe3zeii-
CTBHE, T.€. MACCUBHOE MOBEJCHUE JIUIIA, IPH KOTOPOM
OHO HE COBepIIaeT HeOOXOAUMBIX JICHCTBHH, XOTS 005~
3aHO OBLIO UX BBIIOJIHHUTE.

B mexaHuM3Me TpecTymHOTO JesHUs Oe3neiicTBre
BCEr/a MPOSIBIIAETCS Yepe3 KaTEeTOPHIO ICHCTBHS, TOJb-
KO C OTPHUIIATSIIbHBIM 3HAYCHUEM (HampuMep, JIUIO0 He
yILIAYMBACT HAJOTH, HE BBIMOJHsIET TpeOoBaHMs Oe3-
OITACHOCTH U T.JI.).

I'B. Tumeiiko knaccudumnupyer Oe3neiicTBUE Ha
CJIEAYIONHE BUIBI: HEMPEIOTBpaIlleHUe Bpea, PHYIH-
HSEMOI'0 BHEIIHUMU CHJIAMH, BO3HHUKIINMH CaMOCTOSI-
TEJNBHO W JIEHCTBYIOIIMMH HE3aBHCHMO OT BHHOBHOTO,
W HENpEeJO0TBpAIllCHHE Bpea, MPUUUHICMOrO BHEIIIHHU-
MU CHJIAMH, BOSHUKITHMH B PE3yJIbTaTe MPeAieCTBYIO-
IIMX HEBUHOBHBIX JIeHCTBUH AaHHOTO nuna [12, ¢. 66].
B pamMkax HacTosIero ucciieIoBaHus MOoI00Has Kiac-
cubuKaI¥s MPeICTaBIIeT UHTEPEC, MOCKOIbKY BbIJe-
JIsieMble BUJIBI CYIIECTBEHHO OTIMYAIOTCS TI0 MEXaHHU3-
MY COBEPIICHUS JCSTHUS.

B mepBoMm cirydae JIMIIo 0Ka3bIBaeTCs B OTIPEICIICH-
HOW CHTYyallMd, KOTOpas CYIIeCTBYeT B OOBEKTHBHOM
JKU3HU cama 1o cebe U TpedyeT oT cyObekTa coBepiie-
HUS ICHCTBUI, KOTOPBIE OH He coBepinacT. HMHavye roBo-
p#, pOJIb JIMIIA B JAHHOM BHUjE Oe3/eiicTBHS aOCOIIOTHO
naccuBHas. Takas dopma Oe3aeiiCTBUS MMEET MECTO
NP HEOKA3aHWU TIOMOIIY O0JILHOMY, KOTOPBIH OKa3all-
Cs B CJIOXKHOM CUTyalluH, a Bpad, BCTYNUB B CUTYAIIHUIO,
HE BBIIOJIHAET HEOOXOIUMBIX JIEHCTBHIA.

Bo BTOpOM cCilyuae JHMIIO WUrpaeT ONPEICIICHHYIO
pOIb B BO3HUKHOBEHUH OOBEKTHBHO CYIIECTBYIOIICH
CHUTYaIllH, OKa3aBIIUCh B KOTOPOI HE MCIOMHIET 00s-
3aTeNbHbIE AJI Hero nevictBus. Hanpumep, octaBineHne
JIUIA B OIMACHOM JIJIS XKH3HU COCTOSHHHM, KOTIa BHHO-
BHBI CaM IIOCTaBHJI €r0 B TAKOE OMACHOE COCTOSHHE

(HampuMep, OCTaBJICHUE MPU JTOPOXKHO-TPAHCIIOPTHOM
MIPOUCIIIECTBUU MOCTPAIABIIIETO).

BesneiicTBre MOXET cTaTh NPECTYMHBIM TOJIBKO B
TOM CITydae, KOT/a JIMIO JOJIKHO U MOTJIO ISHCTBOBATS.

BozHukaeT Bonpoc, Kak yCTaHaBIUBAeTCA BO3MOX-
HOCTB COBEpIICHHUS 1eHCTBUSA?

[To HameMy MHEHHWIO, BO3MOXXHOCTh COBEPIICHUS
JEHCTBUS HEOOXOMMMO CBS3BIBAThH, BO-TICPBBIX, C JIHY-
HBIMU KauecTBaMH CyObeKTa (ero COCTOSIHUS B MOMEHT
COBEpIIICHUS TOCTYIIKA, YPOBHS 3HaHUH, KBaJIU(UKA-
1IUU), 3 BO-BTOPBIX, C OOBEKTUBHBIMH OCOOCHHOCTSIMU
KOHKPETHOH CHTyallu, B KOTOPOH JIUIIO CMOXET TIpH-
MEHHUTH TaKHE KaueCcTBa.

CooTHoIIeHHE TaHHBIX (OPM JISSTHUS B YTOJIOBHOM
3aKOHE TI03BOJISICT CEJaTh CIEAYIOIIUE BBIBOJIBI; I1ac-
CUBHYIO (hOpMY TIOBEJICHUS HENb3s OTHECTH K YHCITY
pacnpoCTpaHeHHbIX, a OOJBIIMHCTBO NPECTYIUICHUH
COBEpIAeTCs MyTeM aKTHBHOTO TMoBeneHus. [laccus-
Has (hopMma JesHUs B CBOEH OCHOBE UCIIOJIb3YeTCA MPH
KOHCTPYUPOBAHUH TPECTYIUICHUH, CBA3aHHBIX C Hapy-
IIEHUEM TPaBUJI JINOO HEUCIIOIHEHNEM 00s13aHHOCTEH.

Pasznuuns MexIly akKTHBHOW HMITM TacCUBHOW (hop-
MOU MoBeneHus: 00yClaBIMBalOT OCOOEHHOCTH MeXa-
HHU3Ma MPECTYITHOTO JesHUs. B uacTHOCTH, TIpH coBep-
LIEHUH aKTUBHOW (OpMBbI (MHaue roBops, ACWCTBUSA)
JIUI0 TIPUYHHSCT BPE, a MPH MMacCUBHON (opme — He
MPENIOTBPAIIAET €T0.

Crnemyer OTMETHTD, YTO CTAJMH MPHCYIIH JIFOOOMY
MEXaHU3My COBEpIICHHUS AesiHUs (YMBILUIEHHOMY, He-
OCTOPOXKHOMY, COBEpIIAEMOMY ITyTeM JCHCTBHUS HWIIH
myteM Oe3fieiicTBUs U T.1.). OTHAKO OTJENIbHBIE CTa Ul
B MEXaHH3ME MOTYT OTCYyTCTBOBaTh (HaIpuMep, B Tpe-
CTYIUICHUSIX, COBEPIIAEMBIX MO0 HEOCTOPOXKHOCTH, HE
MIPOUCXOIHUT IJTaHUpOBaHue). [103TOMy MOXKHO clieNaTh
BBIBOJI, YTO KaX/10€ MPECTYHOE AesHuE 00anaeT pas-
JIUYHBIM HAOOPOM CTaIHH.

Ha ocHOBaHHMM H3JI0KCHHOT'O IOjaracM, 4ro CTa-
UM MEXaHu3Ma IMPECTYIHOTO JESHHsI — 3TO Ompene-
JIEHHBIE ATAlbl Pa3BUTHS NPECTYIJICHUS, BbIACIsIEMbIE
B COOTBETCTBHUH C COJIEp)KAaHMEM MEXaHU3Ma M 3aKJIIO-
yaronecs B OPMUPOBAHUN MOTUBAIUH, TIAHUPOBA-
HUU M UCTIOJTHEHUY MPECTYIUICHUS.

Jumepamypa
1. Aypmanos H./I. Ctaguu coBepiieHUs] NPECTYIUIEHUS MO COBETCKOMY YroJloBHOMY mpaBy. M.: FOpuauue-

ckas Juteparypa, 1955. 209 c.

2. Nypmanos H.JI. IToustue npecrymienus. M.: AH CCCP, 1948. 315 c.
3. MBanos B./l. OTBeTCTBEHHOCTH 3a MOKYyIIEHHE Ha mpecTymieHne. Kaparanna: KaparanamHckast BeICIIas

mxkosia MBJ] CCCP, 1974. 117 c.

4. Kozno A.Il. Ctamuu coBepIIeHUs NMpEeCcTyIUIeHUus B yrosoBHoM mpase. CII6.: FOpumudeckuii meHTp

«IIpeccy, 2002. 353 c.

5. Kynpssuer B.H. ['enesuc npectymienns. ONbIT KPEUMUHOIOTHYECKOTO MOIEIIUPOBAaHUS: yueOHOe mocodune.

M.: Hudpa-M, 1998. 216 c.

6. Kynpssues B.H. 3akoH, moctynok, orBeTcTBeHHOCTh. M.: Hayka, 1986. 448 c.

AnTaickuii lopugudeckunii BectHuk Ne 4 (20) 2017 r.

91



Yros10BHOE NPABO, KPUMUHO/IOIUA, Yron10BHO-UCNONHUTE/IbHOE MNMPABO

7. Kysneuosa H.®. OTBETCTBEHHOCTb 3a IPUTOTOBJICHHE K MPECTYIJICHUIO U IOKYIICHUE Ha TPECTYTJICHHUE 110
COBETCKOMY yrosioBHOMY TipaBy. M.: Uzn-Bo MI'Y, 1958. 203 c.

8. Hacumos I'A. Heoxonuennoe npectymienue. M.: KOHUTHU-JIAHA, 2009. 71 c.

9. CuranxoBa A.U. [Ipurorosienne K NpecTymieHUIO U MOKymieHne Ha npectyrwierne. M.: Ocs, 89, 2006.
160 c.

10. CurnukoBa A.M. Pycckre KpMHHAIHCTBI O HEOKOHYEHHBIX BHJaX MpecTyruieHuit. M.: FOpmutuadopm,
2013. 165 c.

11. CoBerckoe yronosHoe mpaso / mox pea. M.U. Kosanesa. CeeputoBck: CBepIIOBCKUN IOPUINICCKUI HH-
cTutTyT, 1972. 226 C.

12. Tumetiko . B. Obmee yuenne 06 00beKTHBHOM CTOpOHE TpecTyIuieHus. PoctoB-Ha-Jlony: M3n-Bo PocToB-
CKOro yHuBepcurera, 1977. 216 c.

13. YronoBHoe nipaBo. O6mas gacts / mox pen. b.B. 3apaBombiciosa. M.: BEK, 1999.

92 AnTalicKnii topuauyecknii BectHuk Ne 4 (20) 2017 r.



Yros10BHOE NPABO, KPUMUHO/10IUA, YTOZTOBHO-UCNONHUTE/IbHOE MNMPABO

VIK 343.85-054(571.150)
A.B. Konses, kano. ¢hunon. nayx

Bapnaynvckuii opuouueckuti uncmumym MB/] Poccuu

E-mail: ruskav@bk.ru;
0.A. Kanenuykuit, kano. opuo. Hayk

Poccuiickas akademus napoonoeo xo3aticmea u 20cy0apcmeeHHOU CIyHcobl

npu Ilpesudenme Poccutickoii @edepayuu
E-mail: oakalen@bk.ru

COCTOAHUE M HEKOTOPbIE MEPbI MPEAYNPEXAEHUA
NMPECTYNHOCTU UHOCTPAHHbBIX TPAXKAAH U MUTPAHTOB
B AITAUCKOM KPAE

B cmamwe npusooumcs kpumunonozuueckas XapakmepucmuKka npecmynioCmu UHOCHMpAaHHbIX 2paic-
oan (muepanmos) ¢ 2011-2016 ce. na meppumopuu Anmaickozo Kpas u QoOpMyIupyrOmcs HeKomopule
nPeONodNCeHUsL NO KPUMUHOIOZUHECKOMY NPEOYRPENCOCHUI0 NPECMYNHOCIMU UHOCMPAHYe8 (MUZpaHmos).

Kniouesvie cnosa: npecmynnocmu, npedynpedcoenue npecmynieHutl, MUuepaHmol, UHOCMPAHHbLE

epavicoane, Anmavickuil Kpai.

A.V. Konyaev, PhD. (Candidate of Philological Sciences)
Barnaul Law Institute of the Ministry of Internal Affairs of Russia

E-mail address: ruskav@bk.ru;

O.A. Kalenicki, PhD. (Candidate of Juridical Sciences)
West branch of the Russian Presidential Academy of National Economy and Public Administration

E-mail: oakalen@bk.ru
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B mHactosmee Bpems NpOOIEMBI MIPECTYITHOCTH
UHOCTPAHHBIX IPaXJIaH U MUIPAHTOB BBIIBUTAIOTCS Ha
NEepeAHUN MJIaH B CBA3M C UX AKTHBHBIM yYacCTHEM B
COBEPILEHUY NIPECTYILUIEHUI TEPPOPUCTHYECKON U IKC-
TPEMUCTCKON HanpaBieHHOCTU. CeronHs 3TU NpecTy-
IUIEHUS IOATOTaBJIMBAIOTCS U COBEPLIAIOTCA HE TOJIBKO
B Meranonucax Poccun, Ho u B ee peruoHax. Kopusamu
3TOrO SBJIEHUSA, KAK U3BECTHO, SIBIIAIOTCS COLUAIBHOE

HEPaBEHCTBO, CTOJIKHOBEHUE KYJIBTYD, O0IIEYTOJI0BHAS
Y 3THUYECKasl IPECTYTHOCTb.

[To craructuke MBJI Poccun, B 2016 r. mHOCTpan-
namu B Poccun 66110 coBepieno 43933 mpecTyIuieHus.
Ux ynenpHBIN Bec B 00mIel CTPYKType MPECTYITHOCTH
He nipesbicuil 4%. [1o cpaBHenuto ¢ 2015 r. HaOmonaet-
csi 00mIast TeH/ISHIMSI K CHUKCHUIO YPOBHSI HHOCTPaH-
Hoii npectynHocTH (-8,8%) [7]. B suBape 2017 1. uxo-
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CTPaHHBIMU IpaXKIaHAMH U JTUIIaMHU O3 TpaKIaHCTBa B
HaImiew crpane coBepiiero 3497 mpecTyIieHuH, U3 Ko-
TOPBIX OOJbIIAs YacTh MPUXOAUTCS HA MPECTYIUICHUS,
COBEpIICHHBIE TPaKIaHAMH TOCYIAPCTB — YYACTHHKOB
CHI" — 3087, unu 88,3%. Ilo cpaBHEHUIO ¢ SHBapeM
2016 r. HaOmromaeTcsl TEHACHIMS K 3aMETHOMY Tiaje-
HUIO JI0JIU TaKuX npectyruienuit (-15,2%) [6].

B 2016 . Ha TeppuTOopuu ANTaCKOTO Kpasi ObLIO
3apeructprupoBano 80647 UHOCTPAHHBIX TPAXKIAH, WU
7,3% ot ofmero KoiIW4decTBa 3aperHCTPUPOBAHHBIX
MurpantoB Ha Tepputopun CPO 3a 2016 1. (17151 cpas-
Henus: B COO mocTaBieHo HAa MUTPAIIMOHHBIN YUET 3a
tot xe nepuoy 1111410 uenosek) [9].

CraTucTHYECKUE NaHHBIE O MPECTYIUICHHUIX, CO-
BEpUIEHHBIX MHOCTPAaHHBIMHU IpakJaHamMu (MUTpaH-

TaMH), IOKa3bIBAIOT, UTO B LIEJIOM B AJITAaliCKOM Kpae
3a epuof ¢ 2012 mo 2016 rr. KpUMHUHOTEHHAsT MU-
rpaliioHHasi 06CTaHOBKa XapaKTepU3yeTca Pe3KUMH
mepenanaMyi KOJWYEeCTBA COBEPUICHHBIX HHOCTpaH-
naMu npectyruieHud B mepuoxa ¢ 2012 mo 2014 rr.
(303, 496 u 404 mpecTyIuieHUH COOTBETCTBEHHO).
B nepuon mexny 2015 u 2016 rr. Habnronaercs He-
3HAYUTEIbHBIA MTPUPOCT MUTPAITHOHHON MPECTYITHO-
ctu (+1%). BMecte ¢ TeM TeMIbl IpUpOCTa JAHHOTO
BHJIa NPECTYNMHOCTH B Kpae MO CPaBHEHHIO ¢ 0azo-
BbIM 2012 I B KaXKJ0M U3 IOCJIEIHUX IISATH JIET OCTa-
I0TCA CTAaOMIIFHO BBICOKMMH — B CPEIHEM BHIIIE Ha
55,5%, uTo umer Bpa3pe3 ¢ OOUIEPOCCUICKUMHU TIO-
Ka3aTeJsiMHU, TPUBEACHHBIMH BhIIIE (M. TaOIuIy 1)

[10].

Tabnuya 1

Konuuecmeo npecmynnenuii, co6epuieHHbIX UHOCIMPAHHBIMU 2PANCOAHAMU (TUUAMU De3 2PANCOAHCMEa)
Ha meppumopuu Anmaiickozo Kpas ¢ 2012-2016 ze.

Bcero 3aperucTpupoBaHo TeMI IPUPOCTa/CHIDKEHUS K Temn npupocTa/CHUKEHHUS K
MpeCTyIUICHU npeamecTByomemMy nepuomay (%) 2012 1. (%)
2012 | 2013 | 2014 | 2015 [ 2016 | 2012 | 2013 [ 2014 | 2015 | 2016 | 2013 | 2014 | 2015 | 2016
E;:cio 303 | 496 | 404 | 490 | 495 |-28.9 | +63,7 | -18,5 | +213 | +1 | +63,7 | 4333 | +61,7 | +63.4

Hwxe B Tabnmunax 2 u 3 NpyBeICHBI JaHHBIC O HAH-
Ooiee pacmpOCTPAaHEHHBIX OOIEYTOJIOBHBIX MPECTY-
IJICHUSX, COBEPIICHHBIX HHOCTPAHHBIMU IPAXKITaHAMHU

" nunaMu 0e3 rpakAaHCTBa, M JaHHBIE O TeX JKe BUIaX
IIPECTYILICHUH, COBEPIIEHHBIX MUIPAHTaMU B AJTaii-
CKoM Kpae, B iepuon ¢ 2011 mo 2015 rr. [2].

Tabnuya 2

3apezucmpupogannvle npecnynieHus, cO6epUIEHHbIE UHOCHIPAHHBIMU ZPANCOAHAMU
u 1uyamu 6es zpaxcoancmea ¢ Anmaiickom Kpae 6 nepuoo c 2011 no 2015 zz.

Crarbs Bceero3za 5 | Temn nmpupocTa/CHIKCHHS B
VK P 2011 2012 2013 2014 2015 e 2011;5“011 . (%)

158 147 136 152 119 126 680 -143

119 20 22 35 34 32 143 +60

112 17 9 23 14 22 85 +29,4

161 19 12 14 10 11 66 -42,1

159 15 7 11 15 6 54 -60

111 15 10 16 5 4 50 -73,3

105 7 5 3 3 6 24 -14,3

162 3 3 6 3 4 19 +33,3

160 3 4 3 1 5 16 +66,7

115 2 1 1 1 7 12 +250

116 6 4 7 5 15 37 +150

Hroro 254 213 271 210 238 1186 -6,3
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Tabnuya 3

3apezucmpuposannvie npecmynienus, co6epuieHHbIE MUZPAHIMAMU
¢ Anmaiickom Kpae ¢ nepuod c 2011 no 2015 ze.

Crarbs Bceroza s TeMn OpUPOCTa/CHUKEHKS B
YK P 2011 2012 2013 2014 | 2015 . 201%&2011 . (%)

158 2 1 7 10 11 31 +450

119 0 2 1 2 3 8 +300

112 0 0 1 3 4 8 +400

161 0 0 0 1 3 4 +300

159 0 0 2 2 2 6 +200

111 2 0 5 0 0 7 2200

105 0 0 0 1 0 1 0

162 0 0 0 0 0 0 0

160 0 0 0 0 0 0 0

115 0 0 0 0 1 1 +100

116 0 0 0 0 1 1 +100

Wroro 4 3 16 19 25 67 +525

U3 npencraBieHHONH HHPOPMAIMH BBITCKAET, UTO
Hanbonee 9acTo COBEPIIAEMBIM HHOCTPAHHBIMU I'pa-
JaHaM{ Y MUTPAaHTaMHU MPECTYIUIEHUEM M3 YKCa aHa-
Tu3upyeMbIx seisiercs kpaxa (cr. 158 YK P®). Ha
JIOJIF0 3TOr0 MPECTYMJIEHHUs MPUILUIACh IOYTH IOJO-
BHHA BCEX 3apErMCTPUPOBAaHHBIX B nepuof ¢ 2015 no
2016 rr. oOIIECTBEHHO OMACHBIX AesHWi. [Ipu 3TOM
XUIIEHUS] COCTABWIIM JbBUHYIO noio (71%) mo cpas-
HEHUIO C 3aperuCTPUPOBAHHBIMU IPECTYIUICHUIMHU
IPOTHUB XHU3HHU U 30POBBS], COBEPIIEHHBIMH HHOCTPAH-
LlaMU ¥ MUTPaHTaMM Ha TEPPUTOPUH AJNTaiiCKOro Kpast
B UCCJIElyEMBII IEPUOL.

AHanu3 CTpyKTypbl HauboJiee pacnpoCTpaHEHHbIX
BUJIOB OOIIEYTOJIOBHBIX MPECTYMIICHUI, COBEPIIAEMBIX
WHOCTpAHIIAMK W MUTPAHTaM{, — XHUIIEHUH U Tpe-
CTYIUICHUI TIPOTUB XKU3HU U 370POBBS — IO3BOJIICT
YCTaHOBUTH CIEIYIONIHE 0COOCHHOCTH THHAMUKH WHO-
CTPaHHOW M MUIPALMOHHOM NPECTYIHOCTU B Aurail-
CKOM Kpae.

JluHaMuKa NpecTyNHOM NEesATeIbHOCTH HHOCTpaH-
HBIX TPaXXIaH IO YKa3aHHBbIM BUAAM IMPECTYIUICHUI
KpaifHe HepaBHOMEpHa. Tak, KoieOaHHs TEMIIOB MpH-
pocTa (CHI)KEHHS) 3a IATh JIET COCTABIIOT oT -73,3%
B YaCcTH YMBIIUICHHOTO MPUYMHEHHS TSKKOTO Bpena
310pOBbI0 110 +250% B yacTH YMBIIIEHHOTO MIPUYHHE-

HUS JIETKOTO Bpena 310poBbl0. JlMHAMKKa NPEeCTyNHOM
JeATeIbHOCTH MHIPAHTOB OoJyiee cTaOMIIbHA: OHA Je-
MOHCTPUPYET yCTOWYMBBIE TEMIIbI IPUPOCTA IO OCHOB-
HOM Macce aHaJIM3UPYEMBIX IIpecTyIieHuil. Poct uncna
atux npecrymieHuit B 2015 . cocraBuin ot 2 (MOIIeH-
HHYECTBO, YMBIIUICHHOE MPUYMHEHHE TSXKKOTO Bpena
3IOPOBBIO) 110 5 pa3 (kpaxwu) mo cpaBHenuio ¢ 2011 .
Kax BbITekaeT U3 mpeCcTaBICHHON BhINIE HH(OpMAITHH,
3a paccMarpuBaeMblil IEpHOX He ObLIO 3aperucTpupo-
BaHO HHU OJHOTO Pa300si WM NMPUCBOCHHMS (PacTPaThl)
BBEPEHHOTIO UMYIIIECTBA, COBEPILEHHBIX MUTPAHTAMH, 1
TOJNIBKO Of1HO yOwuiicTBo (B 2014 1.).

[Toka3zarenu TeMImoB MpUpPOCTa (CHUIKEHUS) Ipe-
CTYIHOM aKTHBHOCTH HHOCTPAHHBIX T'PaXAaH U MHU-
rpaHTOB Ha Tepputopuu kpas B 2015 1. B conocrasie-
Huu ¢ 2011 r. kapAYHAIbHO pa3HATCS: B IEPBOM ClIydae
HaOII0AAaeTCs He3HAYUTEIbHOE CHIDKEHHE Ha 6,3%, BO
BTOPOM — CYIIIECTBEHHBIH MPpUPOCT Ha 525% (B OCHOB-
HOM 3a CYET YBEJIMYEHHS 0N 3aperuCTPUPOBAHHBIX
Kpax).

ITo manaemM [ICU ©KY «[TMALL MB/, Poccuny, B
nepuof ¢ 2011 no 2016 rr. Ha TeppuTOpUn AJITAlCKOTO
Kpas ObLI0 3aperucTpupoBaHo 599 npectynieHui B OT-
HOIICHUHN MHOCTPAHHBIX IPAXIaH U U1l 06e3 rpakaaH-
ctBa (Tabmuna 4) [11].

Tabnuya 4
Bcero 3aperucrpupoBano Temm mpupocTa/CHIKEHUS Temn mpupocTa/CHIKEHUS
MpecTyIIICHA N K IpeamecTByomemMy nepuony (%) k2012 1. (%)
2012|2013 | 2014 | 2015 | 2016 | 2012 | 2013 | 2014 | 2015 | 2016 | 2013 | 2014 | 2015 | 2016
Eggci" 84 | 101 | 119 | 148 | 147 |+33,3|+20,2 | +17,8 | +24,4 | 0,7 | +17,8 | +41,7 |+76,2 | +75
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Takum 00pa3oM, KOJIUYECTBO NPECTYIUIEHUH, CO-
BEpLUEHHBIX B OTHOIIEHUMM HMHOCTPAHHBIX Ipa)</iaH,
Ha Tepputopun Antaiickoro kpas ¢ 2012 mo 2916 rr.
HEYKJIOHHO pacTeT U B IOCJEeJHHE [Ba Tofa OCTaeTcs
CTa0WIIBHO BBICOKMM 110 cpaBHEeHHIO ¢ 2012 1. (pocT Ko-
JMYECTBA 3apPETHCTPUPOBAHHBIX MPECTYIUICHHH B a0COo-
JOTHBIX LK(dpax MmoyTH B JBa pasa). B nmepuon mexmy
2013 u 2016 tT. B cpenHEM e€KETOAHBIA MPHUPOCT Tpe-
CTYITHOCTH JJAaHHOTO BUJa cocTaBui 15,8%. YuurteiBas
BBICOKYIO JIATEHTHOCTb JTHHUYECKOH MpPEeCTyIHOCTH,
MOXHO YTBEp)KIaTh, YTO JaHHbIE LHU(PHI Naneko He
OKOHYaTeJIbHbIE.

[IpuBeneHusle Bblle HU(PB CBUACTEIBCTBYIOT O
CYLIECTBOBAaHUM JBYX YCTOWYMBBIX B3aHMOJOIIOIHSIIO-
IMX TEHIEHIMH: yBeJIHMUeHHE KOJIWYeCTBa MHOCTpPaH-
LIEB U MUTPAHTOB, KOTOPBIE ITPU 3TOM JEMOHCTPUPYIOT
yCUJIUBAIOIIeeCss BUKTUMHOE MOBEISHHE, U TOBBIIIA-
FOIIUANCA KPUMUHAIBHBI WHTEPEC K WHOCTPAHHOMY U
UMMHUTPAHTCKOMY COOOIIECTBY CO CTOPOHBI MPECTYII-
HOTO 3JIEMEHTA.

[IpyunHHBIN KOMILJIEKC MPECTYNHOCTH MHOCTPaH-
HBIX I'paXlaH U MMIPAHTOB Ha TEPPUTOpUM AuTail-
CKOTO Kpas HeoOXOJMMO paccMaTpHuBaTh CKBO3b MpH-
3My OOIIEPOCCHHCKIX W PETMOHANBHBIX TECHICHITHH.
Be3ycioBHO, cioga MOXXHO OTHECTH M HIPUCYTCTBUE
THUYECKOM OpraHU30BaHHOW NPECTYNHOCTH, M He-
JKellaHUe BBIXOIIEB M3-3a pyOeka HHTErPUpPOBATHCS
B poccHuiickoe OOIIECTBO, U MOCTENCHHYIO 3aMEHY KO-
PEHHOTO HACEJICHUS TPYIOBBIMH MHUIPAHTaAMH B ONpe-
JIEJIEHHBIX CEKTOpax 3KOHOMMKH, U OpraHu3allMOHHbIE
CIIOKHOCTH B cpepe ynpaBieHUs STUMU NIPOLECCaMU, 1
3aKOHOZATeNbHOE HeCOBepIIeHCTBO. ONHAKO, KaK HaM
MPEJCTABISAETCS, B OCHOBE BCEX MPUUMH MPECTYMHOCTH
WHOCTPaHHBIX I'PakJJaH U MUTPAHTOB JIEKUT yCUJICHHE
HeJIeTaJIbHOW, HE3aKOHHOM M, KaK CJeICTBUE, KPUMH-
HaibHOM Murpauuu. Cyds 1O IPUBEAECHHBIM BbIIIE
oUIMaTIbHBIM JaHHBIM O KOJMYECTBE MUIPAHTOB Ha
TEeppUTOpUN AnNTaiickoro Kpas B NpPOLLUIbIE T'OIbl, I'O-
BOpUTh O CYLIECTBEHHOM JAaBJICHUH MHIPALMOHHON
cpelbl Ha KpUMUHOIEHHYIO CUTYallUIO B Kpae He Ipu-
xonutcs. OIHAKO 3TH JaHHbIE CIEAyeT BOCIPUHUMATh
C IIONPaBKOM Ha peajlui CEroJHSIIHEro AHA. Xapakre-
pU3ys KPUMHUHOJIOTUYECKHE TOKAa3aTeNd TMPEeCTYIHO-
ctu B Cubupckom ¢enepansHoMm okpyre, [1.H. KobGen
KOHCTaTtupyet cieayiomiee: «HeBbicokue moxaszarenu
paboTalomux Ha TEPPUTOPHH PETHOHA WHOCTPAHIIEB
JAJIeKU OT PeajbHOCTH, T.K. OOJIBIIMHCTBO U3 3aHATHIX
B Pa3MYHBIX OTPACIAX YKOHOMHKU BCE-TAKH INPEOBI-
BaloT B Poccuto HezakoHHO. B HacTosiiiee Bpems oco-
OEHHOCTHIO MUTPAIIHOHHBIX TIOTOKOB SIBIISIETCS TO, UTO
3HAUMTeNIbHAS YaCTh MHOCTPAHHBIX TpakaaH U Jul Oe3
TPaKJAHCTBA, IEpPEeCceKaImux rpaHuly Poccuiickoi
Oenepaliny, SABISAIOTCS HE3aKOHHBIMH MUTPaHTaMID
[3, c. 33]. Eme Oomnee onpeneseHHO BBIPaXKarOTCS I0PH-

CTBI, TIPEACTABIISIIOIINE UHTEPECHl MUTPAHTOB B Cylax
W WHBIX opraHax BiacTtH. Ilo ux mHpopMmannu, Bcerna
K CTaTUCTHUYECKOMY KOJIMYECTBY MUTPAHTOB HEOOXOIH-
Mo n106aBiATh oT 20 10 40%, yuuThIBas Henerasnos [8].
Kpome Toro, kak yka3pIBalOT KpUMHHOJIOTH, HACTYTUB-
U B CTpaHe SKOHOMHYECKUI ¥ MONUTUYECKUNA KpHU-
3uc B KOHIIE 80-X rofoB OTpa3uics Ha MacIITaOHOCTH
U MHTEHCUBHOCTM MUIPALMOHHBIX IpoleccoB. Mu-
rpaiys nepecrana HOCUTh IJIaHOBBIN xapakTep. Cien-
CTBHEM TaKWX M3MECHEHHH SIBUJICSI BO3POCIINN KPUMU-
HOTEHHBIII KOMIOHEHT MUTPALIMOHHBIX MpoleccoB [4].
[lo cioBaMm crnenuanuCcTOB, B 3aKOHE TAKXKE YETKO HE
OIpenesIeHo MOHATHE «MUTpaHT» [1], uTO, ecrecTBeH-
HO, OCJIOJKHSET paboTy MPaBOOXPAHUTEIBHBIX OPTaHOB
M0 BOIpOcaM KBaJU(HUKALKUK MpaBOHapyLIeHul (Tipe-
CTYIUICHHH) B JaHHOH cdepe.

Hcxoas u3 U3M0XKEHHOTO, JaNbHEIIee COBEpIICH-
CTBOBAaHUE Mep MPEeNyNPEKICHUs IPECTYIHOCTH UHO-
CTpaHLEB U MUTPAHTOB HAa TEPPUTOPHH Kpast BO3SMOKHO
I10 CJIEIYIOLUM HalpaBICHUsIM.

Bo-nepBbix, HEOOXOAUMO yCHIIEHHE PaOOTHI Mpa-
BOOXPaHHUTEIBHBIX OPTaHOB ¢ (pHPMaMH, KOTOPEIE Tpe-
JOCTaBJISIFOT YCIIYTH MO PErUCTPalliyl MPENNpUATHI 1
OpraHu3alui, He HUMEIOIIUX LEJIbI0 OCYLIECTBICHUE
KOMMEPYECKON AEATENbHOCTH, HO CO3JAIOIIMXCA s
3aKIIFOYCHUS] (PUKTHBHBIX TPYIOBBIX JIOTOBOPOB C MH-
rpanTamu (MHOCTPAaHHBIMU TPakJaHaMH1) B LIETISIX OCY-
MIECTBIICHHS TTOCIICTHUMHI HE3aKOHHOU (HeleraabHOK)
TPYIIOBOH EATEIILHOCTH.

Bo-BTOpEIX, IpencTaBIseTcs, 9To mpodiema mpea-
VOPEXKIEHUs] TMPECTYIUIEHUH, COBEpIIaeMbIX HHO-
CTpaHLAMH U MUIPaHTaMU, MOXKET U JOJDKHA pellaTh-
Ci Ha «JalbHUX MOACTYHax» K YrOJOBHO-TIPaBOBBIM
OTHOMICHUSIM, T.e. B cepe DEHCTBHS HOPM aIMHHU-
cTpaTtuBHOro npasa. Clieayer nogaepxarb MHEHUE TeX
IOPUCTOB, KOTOpPbIE NpEeAararoT pa3Mep aJMUHUCTpa-
THUBHBIX IITPa(oOB yBA3aTh C pa3MepaMi peabHbIX J0-
XOJIOB IOPUAMYECKUX JIUL U HHAUBUIYaJbHBIX IIpe.-
MpUHUMATEJIeH OT MCIIONB30BaHUA TPyJda HE3aKOHHBIX
MHTPAHTOB, KOTOPBIX OHM HAaHUMAIOT [5, c. 238].

B-Tperbux, npodunaktuueckuii 3PQexr OyayT
HMMETH ¥ HOBbIE 3aKOHOJaTeNbHbIE perienus. Tak, npen-
JIaraeTcsl pacCMOTPETh BO3MOXKHOCTh YCTaHOBJICHUS B
VK PO noBbIIIeHHO OTBETCTBEHHOCTH JO/HKHOCTHBIX
Ul (pyKOBOAMTENEH NPEANPUSATHI U OpraHHU3aluu,
KOTOpBIE€ UCIOJIb3YIOT HEJETaJbHbIX MUTPAHTOB B Ka-
yecTBe pabouet cuibl), AonoiaHuB cT. 322.1 YK PO ya-
CTBIO TPEThEH COOTBETCTBYIOLIETO CONEPHKAHHUS.

B-ueTBepThIX, BUIUTCS JIOTMYHBIM HA4YHUHATh
penynpexaarb HHOCTPAaHHYI0 U MUIPALUOHHYIO
MPECTYMHOCTh HE Ha Teppuropun Poccuu, a yxe Ha
TEPPUTOPUN HHOCTPAHHOTO rocymapcTa. Hamboiee
3¢ (}eKTUBHO NaHHYI pabdOTy BO3MOXKHO OCYLIECT-
BIATH B cTpaHax CHI, oTkyna mpeObIBaeT mojaBisio-
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1ee KOJUYECTBO WHOCTPAHHBIX T'pakJaH U MUTPaH-
TOB. JlJIs peanu3annu TaKOW NPEBEHTUBHOUN MEpHI He-
00X0MMO OpraHU30BaTh MPABOBOEC MH(OPMHUPOBAHUE
WHOCTPAHHBIX TPaXKJaH U MUTPAHTOB B POCCHACKHUX
KOHCYJIBCKHX YUYPEXKICHUAX 3a pyOexoMm, a TakKxke,
BO3MOXKHO, 4Yepe3 IMpeAcTaBUTeNIbcTBa PoccoTpynHu-
yecTBa. JTa Mepa OyIdeT CrnocoOCTBOBAaTh YyKperuie-
HUIO IPABOCO3HAHUS W TIOATOTOBKE OyTyIIMX MUTPaH-

TOB K peajusiM KU3HU U NMPABOMEPHOMY MOBEIEHUIO
B Poccun.

Jymaetcst, 4To npeIoKeHHbIE BbIIIE KPUMHHOIOTH-
YecKre Mepbl OyIyT KaueCTBEHHO CIIOCOOCTBOBATH TPE/I-
VIPEXKIECHUIO HE TOJBKO OOLIEYrONOBHBIX MpeCTyILIe-
HUH, HO W TMPECTYIUICHUNA TEPPOPUCTHIECKON 1 IKCTpe-
MHCTCKOM HampaBJIEHHOCTH Kak B IieioM B Poccuiickoi
®deneparyn, Tak U Ha TEPPUTOPUN ANITAICKOTO Kpasi.
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3amura OaHKOBCKOW CHCTEMBI SIBISETCS OJHOU
W3 OCHOBHBIX 3aJ]ady, CTOSIIIMX TEPE] COBPEMEHHBIM
Poccuiickum rocymapcTBoM, KOTOPOE CTPEMHUTCS K J0-
CTIDKEHUIO HSKOHOMHUYECKOH CTaOWIBHOCTH B TIEPHOJ
MHPOBOTO (PMHAHCOBOTO KpH3uca. B Hacrosiee Bpems
OITHOM M3 yTONOBHO-TIPABOBBIX HOPM, B KOTOPOH 00B-
€KTOM OXpaHbl BBICTYIAET YCTAHOBJIICHHBIH 3aKOHOM
MOPSZIOK OCYIIECTBICHUSI OaHKOBCKOW JEATEIBHOCTH
B Poccwiickoit @eneparuu, spusercs cr. 172 YK PO
«He3axoHHast 0aHKOBCKasl 1EITEILHOCTDY.

HeobOxomuMocTs MPOTUBOACHCTBHSI HE3aKOHHOMY
O0OHATMYMBAHUIO JICHEKHBIX CPEJICTB BOCITPHHUMACTCS
00IIIECTBOM U TOCYIapCTBOM JOBOJBHO CEPHE3HO, UTO
00yCJIOBIIGHO BBICOKOH OOINECTBEHHOH OMAaCHOCTHIO
aroro siBieHus. OrpoMHass Macca HEYYTEHHBIX Ha-
JIUYHBIX JICHEKHBIX CPE/ICTB BBHINMAJAET W3 JIETATHHOTO
JICHE)KHOTO 000pOTa, KOHTPOIUPYEMOTO (PHCKATLHbI-
MU OpraHamH, OPTraHH3yeMOIro M HaIlpaBJISIEMOrO Ha
JIOCTHIKEHHE OOIIECTBEHHO IMOJIE3HBIX IIENIeH, co3/IaeT
YCJIOBHUS JIJIs1 TEHEBOM 3KOHOMHUKH, TOXO/ABI OT KOTOPOMH

OCelaloT B KapMaHax IpeJCTaBUTENeH MpecTyImHOro
MHpa, CIIOCOOCTBYET pa3pacTaHUI0 KOPPYIIIMU U MO~
PBIBY aBTOpPHUTETA FOCYJApPCTBEHHOM BiacTH [5, c. 124].

Ucxons u3 oOmiel mpakTHKH pacclieOBaHUS yTo-
JIOBHBIX JIeN, BO30YkIeHHBIX 110 cT. 172 YK P® opra-
HaMmu nipeaBapuTensHoro cineactsus MBI PO, cambivmu
pacnpocTpaHeHHBIMH OTepalisiIMHU B HACTOSIIEE BpeMs
MIPY OCYIIECTBICHUN HE3aKOHHON OaHKOBCKOM JIESITEIb-
HOCTHU ABJISIOTCA OOHAIMYMBAHUE JEHEXKHBIX CPEACTB,
T.e. MHKACCAIlMd M KaccoBoe OOCITy)KuBaHWE (hu3znde-
CKUX U IOPUANYECKHX JIUII, a TaKXKe TPaH3UTHPOBAaHUE
JICHEKHBIX CPEJICTB, T.€. OCYLIECTBIICHUE IIEPEBOAOB JIe-
HEXXHBIX CPEICTB 110 MOPYyUYEHHUIO (PU3UYECKUX U IOpH-
JUYecKuX Juil. Takasl esTelbHOCTh, 110 CBOEU CYTH,
SIBIISIETCA OCYLIECTBICHUEM OaHKOBCKUX OIepalui, 3a
KOTOPbIE «OOHATBINUKWY TIOIY4alOT CBOH HEJIeraabHbIH
JIOXOZl B 3aBUCHUMOCTH OT CYMM JIEHEKHBIX CpE/CTB,
TIEPEYUCIIEHHBIX Ha pacyeTHBIE CUeTa MTOAKOHTPOIBHBIX
UM (PUKTHBHBIX OpraHm3anuii. B manHOM ciywae He-
3aKOHHYI0 OaHKOBCKYIO JEATEIILHOCTh OCYIIECTBISIOT
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JIMLIa, HE3aKOHHO CO3/1aBlINe (DUKTUBHBIE OpPraHU3aluu
U UCIONB3YIOIINE WX, JTHOO JIUIA, KOTOPHIM IaHHBIC
(PUKTHUBHBIC OpraHM3alUM TOAKOHTPOIBGHEI U YBH pac-
YeTHBIE CYeTa OHU HCIIONB3YIOT JUII OOHAIMYNBAHUS U
TPaH3UTUPOBAHUS JCHEKHBIX CPEJICTB 110 3aKa3y CBOUX
KIIMEHTOB, CTPEMSIINXCS YKIIOHUTBCA OT YIUIaThl Hajo-
TOB U MOJYYHTh YEpHBIHA Hal [4, c. 140].

B HacTos111ee BpeMs y COTPYIHUKOB IPaBOOXPaHU-
TENFHBIX OPTaHOB HMEIOTCS MPOOJIEMBI, KacaloIInuecs
MPEeAYIPSKICHUS IKOHOMUYECKHUX TPECTYIUICHUH, K
KOTOPBIM OTHOCHTCSI HE3aKOHHAsI OAHKOBCKAs JIeSATEIb-
HOCTb.

[To HatieMy MHEHHIO, OJHON M3 OCHOBHBIX MPUYHUH
BBICOKOH pacrnpoCTPaHEHHOCTH TAaKOTO MPECTYIUICHUS,
KaK HE3aKOHHAasi OaHKOBCKas ACATEIHHOCTH, HApSAY C
HEHaJUIe)KAIUM KOHTPOJIEM CO CTOPOHBI TOCYAapcTBa
3a CO3aHNeM, PeopraHu3aIeil 1 TUKBUIAINeH Iopu-
JUYECKHX JIUI, UMEIONIMMUCS TpoOeiaMu 1 HecoBep-
meHctBoM HK PO, sBnsieTcss caumkom Msrkas CaHk-
LM 32 COBEpIICHUE JaHHOTO MPECTYIJICHUs, Mpeayc-
MotpeHHast YK PO.

OmHUM W3 KJIIOYEBBIX METONOB OOpLOBI Tocynap-
CTBa C HE3aKOHHOI OAHKOBCKOU AEATEILHOCTHIO MOKET
cTaTh u3MeHeHue caHkiuu cr. 172 YK P® B cropony
ee yKEeCTOUeHHsI, T.K. B HaCTOsIIee BpeMsl 3a COBepILe-
HUE MPeCTyIUIEHHH, MpeycMOTpeHHbIX 4. 1 ¢T. 172 YK
P®, ycranoBieHa yrolloBHAs OTBETCTBEHHOCTD B BHIIE
mrpada B pa3Mepe OT CTa THICSY IO TPEXCOT THICSY Py-
Oneit uim B pasmepe 3apa00THOH TUIAThI UM UHOTO J0-
X0JIa OCY)KJCHHOTO 32 TIEPHOJ] OT OHOTO TOAA J0 ABYX
Jet, MO0 NMPUHYAUTENBHBIX padoT Ha CPOK 10 YETHI-
pex Jjert, 1100 JUIIeHne cBOOOBI Ha CPOK JI0 YETHIPEX
Jer co mrpadoM B pazMepe 0 BOCBMHICCSITH THICSY
pyOuneit i B pasmepe 3apa0OO0THOM IIaThl WM WHOTO
JI0XO0/Ia OCYXXIEHHOTO 3a IEPHOI 0 IIECTH MECAIECB
mubo 6e3 TakoBOro. 3a COBEpIICHHE NPECTYIUICHUS,
npenycMoTpeHHoro 4. 2 cr. 172 YK P®, 3akonopnare-
JIeM YCTaHOBJIEHA YTOJIOBHAsI OTBETCTBEHHOCTh B BHUJIE
NPUHYIUTENBEHBIX PadOT HAa CPOK IO IIATH JET OO JIn-
IIeHHE CBOOOMBI Ha CPOK IO CEMH JIET co ITpadoM B
pasMepe 10 OJHOTO MIJUIHOHA pyOneil nim B pa3Mepe
3apabOTHOI IIATHI MIIM HHOTO JIOXOZa OCYKICHHOTO 32
HEPHUOJ A0 IISATH JIET UK 6€3 TaKOBOTO.

[IpencraBnsercsi, 4yTo HakazaHHE 3a MOJO0OHOTO
poza MpecTyIIeH!s, CyILIECTBEHHO OAPBIBAOLINE OC-
HOBBI DKOHOMHYECKOIH O€30IIaCHOCTH W TOCSTAIOMINe
Ha KPEeTUTHO-(MHAHCOBYIO CHCTEMY CTPaHBI, B HaCTO-
AU MOMEHT SIBJISIETCS JIOBOJNILHO THOEpalbHBIM M
HE OTBEYAIOUIMM COBPEMEHHBIM BESHUSIM OOpBOBI ro-
CylapcTBa ¢ OPraHW30BAHHOM MPECTYMHOCTBIO U KOP-
pynuuei. s HammsgHOCTH HEOOXOIMMO MPUBECTH
HECKOJIBKO TIpUToBOpoB cyaa 1o cT. 172 YK P®. Tak,
B mione 2015 1. 3aBoackuM pailoHHEIM cynom T. Keme-
poBo 1o 1. «0» 4. 2 ¢T. 172 YK P®, u. 1 ct. 174.1 YK
P® ocyxnaena rp. B., koTopoli Ha3HaYEHO HaKa3aHUE B
BUJIE TpeX JIeT JUIIEHUS CBOOOABI YCIOBHO U mTpad B

pasmepe 50 Toicsiu pyOieit. B xoze cynebHoro pa3oupa-
TEeJBCTBA yCTAHOBJIEHO, uTo B iepuos ¢ 2011 mo 2012 rr.
B. ocymiecTBisiia HE3aKOHHYIO OAHKOBCKYIO JEATElb-
HOCTbH (0aHKOBCKHE omepaiiu) 6e3 perucrpamud u 0e3
CIEIUANBHOTO Pa3pemieHus (JINIEH3UN), B PE3YIIbTaTe
4ero €10 ObUI M3BIICUEH JIOXOA B 0C000 KPYITHOM pas-
Mepe — B cymme Oonee 37 MHUTMOHOB pyOneit [2].
M. Ha OpOTSHKEHUU 4 JIET OCYIIECTBIISLT MHKACCAIHIO
JICHEXXHBIX CPEICTB U KaccoBO€ OOCIy>KHUBAHUE HOPU-
IMYECKUX JIHI ITyTEM HEPEBOIOB IO UX IOPYYCHUSIM
JICHE)KHBIX CPE/ICTB C HCIONB30BAaHUEM YCIIYT IEHCTBY-
IOIIUX KPEOUTHBIX YUPEKICHUH, CBSI3aHHBIX C OTKPHI-
THEM H BEICHUEM PACUETHBIX CYETOB IMOJKOHTPOIBHBIX
IOPUMUYECKHUX JIUI] TIOCPEACTBOM OC3HATUUHBIX Iepe-
BOJIOB JICHEXKHBIX CPEJICTB Ha CcYeTa MOJKOHTPOIBHBIX
OpraHu3anuil co CYETOB IOPHIMYECCKUX JIUI, 3auHTe-
PECOBaHHBIX B HE3aKOHHOM OOHAIMYMBAHUU U COKPHI-
THUHM UMEIOIINXCS ICHE)KHBIX CPENCTB OT (PUHAHCOBOTO
KOHTPOJISI, U JaJbHEHIIIee KacCoBOe 00CITyKHBAaHHE T10
3aBeIOMO (PUKTHBHBIM (DHHAHCOBO-XO3AHCTBEHHBIM
JOKYMEHTaM, KOTOpble (PaKTHYECKU HE BBIMTOJIHSIINCE.
BrocnenctBruu eHeKHBIE CPEeICTBA CHIMAIUCH C pac-
YEeTHBIX CUETOB B HATMYHOH (popMe, a KacCoBOe 00CTy-
’KMBaHHE BEJIOCH ITyTEM BBIAAYN HAJMYHBIX JCHEKHBIX
CPEICTB 3aMHTEPECOBAaHHBIM JIMIaM 3a MUHYycoM 1%,
KOTOPBIA COCTABIISUI MPECTYNHBIN noxon M., a obmias
cyMMa OOHaJMUEHHBIX JEHEKHBIX CPEICTB COCTaBUIIA
Oonee 75 MHIITHOHOB pyOInei. 3a0KyMEHTHPOBaHHAS
OTIepPaTHBHO-PA3bICKHEIM ITyTeM HE3aKOHHas OaHKOB-
CKasl eSTENBHOCTE M. 3aKOHYMIACH OOBHHUTEIHHBIM
MIPUTOBOPOM, B COOTBETCTBUH C KOTOPHIM OH IIPH3HAH
BUHOBHBIM B COBEPIICHUH MPECTYMJICHUS, PEIYCMO-
TPEHHOTO TI. «a, O» 4. 2 cT. 172 YK P®, u emy Ha3Haue-
HO Haka3aHHE B BUJE TPEX JIET JUILIEeHUs cBOOOIbI yC-
10BHO [1]. B 1aHHBIX ciTydasix HANMUIO BHACH KOHTPACT
yiep06a, IPUYMHEHHOTO TaHHBIMHA TIPECTYIUICHUSIMH, U
Ha3HAUYCHHBIMU 32 HUX HAaKa3aHUSMHU.

Takxke Henmb3s HE OTMETHTh, 4TO INTpad Kak Ha-
Ka3aHHe, COINIacCHO caHKIuu cT. 172 YK P®, no Bome
3aKOHOJATENs ABJSETCS albTepHAaTUBHBIM, a He 00s3a-
TEJFHBIM BHIOM HaKa3aHWUs, YTO HE SBILSICTCS JIIs JIHIL,
OCYIIECTBIISIIONIIX HE3aKOHHYIO0 OaHKOBCKYIO JCATEIb-
HOCTB, CTUMYJIOM K BO3MEUICHHUIO yuiep0Oa, IpHIHHEH-
HOTO IpecTyIuieHneM. 13 ananusa cyieOHOM MpaKkTHKH
MOXKHO CJIENIaTh BBIBOJL O TOM, YTO Yallle BCETO B Kade-
CTBEe HaKa3aHWs BUHOBHBIM JIMIIaM Ha3HayaeTcs Haka-
3aHUE B BHJE JIUIICHUS CBOOOIBI YCIOBHO, YTO TAKKE
HE TIOATATKUBAET MX K aKTHBHOMY COTPYOHHYECTBY C
OpraHaMy IpeIBapUTEIBHOTO CIEICTBHS, a HA00O0POT,
MOPOXXIAET B HUX YBEPEHHOCTh B KOHEYHOH Oe3HaKa-
3aHHOCTH, YTO, 0€3YCIIOBHO, SIBIISICTCS] HETaTUBHOI TEH-
JICHITUE.

Kpome Toro, kK OMHOMY U3 CyHICCTBEHHBIX YITYIIE-
HUH 3aKOHOIATENsI MOXXHO OTHECTH TO, YTO COTJIACHO
4. 1 ct. 104.1 YK P® 3a coBepierne npecTyriieHus,
npenycmorpenHoro cr. 172 YK P®, peiictByroumm
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3aKOHOJIATETILCTBOM HE MpEeNyCMOTpeHa oOs3arebHas
KOH(UCKAIUsT MMYILIECTBA, YTO SBISIETCS KaK MMHH-
MyM HELENEeCOOOPa3sHbIM B CBSA3U CO CIIOXKHBILEHCS
HSKOHOMHYECKOM CUTyaleil B CTpaHe U HEraTHUBHBIMU
MOCIIEICTBUSIMU, TIOPOKIAEMBIMH JAHHBIM MIPECTYILIE-
HueM. [lo HaleMy MHEHHIO, C LENbI0 Tpeaynpexie-
HUS COBEPIICHUS JaHHBIX MPECTYIUIEHUH HEOOX0IUMO
B Kpardaimmuili cpok BBecTH B YK P® HOpMmYy, cornac-
HO KOTOpPOH NE€HBbI'M, LIEHHOCTH W HHOE HMYLIECTBO,
[IOJIyYEHHbIE B PE3YJbTaTe COBEPIICHUS HE3aKOHHOM
0aHKOBCKOHM NEATENILHOCTH, TOAJICKAT OOpAIICHUIO B
COOCTBEHHOCTh TOCY/IapCcTBA Ha OCHOBaHWU OOBHMHHU-
TEJBHOTO MIPUTOBOpA Cy/a.

Hapsiny ¢ 5TUM HEOZHOKPATHO MOBBIILIAIOTCS TOPO-
roBble pa3Mmepsl yiiepOa A BO30YyKA€HUS YTOIOBHBIX
JIeT SKOHOMHUYIECKOW HAIIPaBJICHHOCTH, KBATU(HIpYe-
MBbIX 110 T1. 22 YK P®. Takum 06pa3om, BMECTO BOCITH-
TaTeNbHON PaboThI, CO3aHUs CUCTEMBI TIPEaypexKIe-
HUS TIPECTYIUICHUH B chepe SIKOHOMUUYECKON NesTelNb-
HOCTH IPOTHUBOIPABHBIC IESIHUS IEPEBOIATCS B Pa3psl
aJIMUHUCTPATUBHBIX TIpaBoOHapymeHui 3, c. 153].

Taxoxe, MO0 HameMy MHEHHUIO, HCOOXOIMMO Ha 3a-
KOHOJATEJIbHOM YpPOBHE OIPAHUYMUTH BO3MOXKHOCTH
CO3JIaHUS OJTHUM M TEM K JIMIIOM B TEUCHHE OTpere-
JICHHOTO MPOMEXYTKa BPEMEHH, HanmpuMmep, Ooee ne-
CATH IOPUAMYECKUX JIUI], YTO COKPATUT BO3MOXKHOCTH
«OOHAJIBIIKMKOBY IO MPUBJIEYEHUIO K CO3IaHHI0 (HUpPM-
OJHOZHEBOK COLIMAJIbHO HE3alLMIIEHHBIX JIHL, Ha KO-
TOPBIX B HACTOSIIES BPEMs MOTYT OBITH 3aperHCTpH-
POBaHBI JICCATKH FOPUIMYECKHUX JIHMIl OJHOBPEMEHHO.
Tak, npu paccnenosanuu I'CY I'V MBJ] Poccuu 1o
KpacHosipckoMy Kparo YTroJIOBHOTO jefia 1o OOBHHe-
Huto b. B coBepIlleHnU NpecTyIUIeHUs, IPEAyCMOTPEH-
HOTO TI. «0» 4. 2 cT. 172 YK P®, ycranoBneHo, 4ro Ha
UMsI OHOTO M3 HOMUHAIIBHBIX PYKOBOAWTENEH (prpM-
OJTHOTHEBOK OBLIN 3apEeTUCTPUPOBAHBI OOJIee CTa FOpH-
JUYECKUX JIUIl, HE BEAYIIMX HUKAKOH peanbHOil u-
HAHCOBO-XO3HCTBEHHOH e TeNIbHOCTH U HAXOASALINX-
csl B pa3HbIX cyObekTax Poccuiickoit deneparuu, 4to
CYLIECTBEHHO YBEJIMYMJIO CPOKH MOJIY4YEeHHs J0Ka3a-
TEJBCTB U YCJIOKHUIIO IIPOLIECC 10Ka3bIBaHUSA BUHBI 110~
ciennero. Kpome Toro, amst cokparieHust gyucia GpupM-
OITHOJTHEBOK IL1€I1€CO00Pa3HO YKECTOUUTh CAHKIHUIO 3a
HE3aKOHHOE 00pa3oBaHue (CO3/IaHKE, PEOPTAHU3AIIHIO)
FOPUAMYECKOTr0 JIUIa, MpeaycMoTpennyto ct. 173.1 YK

P®, 1 nepeBecT AaHHBIN COCTaB IPECTYIJICHUS B Ka-
TETOPHUIO NPECTYIICHUH cpenHel TsKecTu. DTO 3HAUYU-
TEJIbHO YCIOXKHHUT JEATENBHOCTh «OOHAJBIIUKOBY I10
MIPUBJICUYCHUIO K CO3JAHUI0 (PHPM-OJHOTHEBOK Majo-
UMYIIUX JIML, T.K. HE K&KABII U3 HUX COIIACUTCS JaXe
3a KpYIHOE JEHEKHOE BO3HATPAKIEHHE COBEPIIUTH
MPECTYIJIEHUE, 32 KOTOPOE MOTYT Ha3HAuUUTh HakKaza-
HUE B BUJIE PEATBHOTO JIUIIEHHUS CBOOOIBI.

OaHMM U3 Cepbhe3HbIX NPOOENIOB EHCTBYIOLIETO
YTOJIOBHOT'O 3aKOHOZATEIbCTBA MOKHO Ha3BaTh TO, YTO
B YK P® B Hacrosimiee Bpemst OTCYTCTBYET YTOJIOBHO-
MpaBoBasi HOpMa, TNPEAYCMaTPHUBAIONIAsl YTOJIOBHYIO
OTBETCTBEHHOCTh 3a PErUCTPALMI0 U HEJeTaJbHYIo
JIESATENbHOCTh WHIUBUAYAJIBHOTO MpEANPUHUMATETS,
MIPUBJICYEHHOTO A7l OOHAIMYUBAHUS U TPAH3UTUPOBA-
HUSI ICHE)KHBIX CPEICTB. DTO sBJISIETCS rpyOeiieii He-
NopabOTKOM 3aKOHOAATENS, KOTOPOH aKTHBHO TOJb3Y-
IOTCS JIMIIA, 3aHUMAIOIINECS HE3aKOHHOH OaHKOBCKOI
JIesITENbHOCTHI0. BBIX0ZI0M 13 TaHHOM CUTYalluN MOKET
crarb BBeJeHue B YK P® yronoBHO-IIpaBoBOM HOPMBL,
MpeNyCMaTpUBarOIEl YTOJOBHYIO OTBETCTBEHHOCTb 32
PETUCTPALIMIO B KaY€CTBE MHAWBUIYAIBHOTO MPENpHU-
HUMares, He BEAYIIEero pealbHOi (HPUHAHCOBO-XO035H-
CTBEHHOH [eATEeIbHOCTH, pPacyeTHbIE CueTa KOTOPOIOo
WCTOJIB3YIOTCS Ui OOHAMYMBAHUS U TPaH3UTHPOBA-
HUS JIEHEKHBIX CPENICTB.

B 3akimroueHne MOXXHO CIE€NaTh BBIBOJA O TOM, YTO
B Hactosnuil MoMeHT B Pocculickoit denepauun a0-
CTaTOYHO MIMPOKO pa3BUTA LeNasi HHAYCTPHUS 110 0OHa-
JIMYMBAaHUIO U TPAH3UTHPOBAHUIO IEHEKHBIX CPENCTB,
TO3BOJISIIONIAST 3aMHTEPECOBAHHBIM JIUI[AM YKJIOHUTh-
Csl OT YIJaThl HAJOIOB, BHIBECTH AKTHBBI 32 I'PaHULLY,
JIeraJIn30BaTh JCHEKHBIE CPECTBA, NMOJIyYEHHbIE IIpe-
CTYHHBIM ITyTeM. Bo maBe 3Toil HE3aKOHHOU JesATEb-
HOCTH CTOAT JMLA, IOCTAaBUBIIME OCYILIECTBICHUE
HE3aKOHHOUW OaHKOBCKOW JCSTEIHHOCTH Ha ITHUPOKUI
1 OECKOHTPOJILHBIN MTOTOK, YTO B TIEPBYKO O4Yepeb SB-
JIIeTCA MPUYMHON HAaXOXJAEHUS CTPaHbl B COCTOSHUU
1yOoKoro (hMHAHCOBOTO Kpu3uca. bopoTbes ¢ NaHHBI-
MU TMPOSBICHUAMU MOXKHO TOJBKO KOPEHHBIMH H3Me-
HEHUSIMH JIEHCTBYIOIIEr0 3aKOHOJATeNbCTBA U IIyTEM
THIATEIEHON M CKOOPAMHUPOBAHHON pabOThI IPaBOOX-
PaHUTENBHBIX OPTaHOB, YTO IMO3BOJIHUT PE3KO COKPATUTH
YHUCJIO COBEPIIAEMBIX SKOHOMHUYECKUX MPECTYIICHUH,
BT.4. M 110 cT. 172 YK PO.
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/MBEPAINU3AUNA UCNTO/NTHEHNUA HAKA3AHUA B BUAE NTULLEHUNA
CBOBO/Abl: KPUTUYECKUA B3I1A4

B cmamve paccmampusaromes npoyeccul pepopmuposanus y2on08HO-UCIOIHUMENbHOU CUCTeMbl U
0CODEHHOCMU UCNONHEHUs HAKA3AHUS 8 8UOe TUUeHUsT CB0000bL. AHATUBUPYIOMCS HOGble NPABUILA GHY-
mpeHne20 pacnopaoka UCHpasumenbhblx yupexcoenuil. IIpueooumcs xapaxmepucmura 0CyHcOeHHbIX, co-
0epaHrcauuxcs 8 UCHPABUMENbHBIX YupedcOeHusx. /lenaemcs b18600 0 MOM, YO COBPEMEHHbIE NOMUNUKO-
npasosvle peuiets, HanpagieHHvle Ha TUOePaArU3ayUIo UCIOIHEHUs HAKA3AHUS 6 8Ude TUeHUsl CB0600b,
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The research paper investigates the process of reforming penal system and the specific of execution
of imprisonment. New internal regulations of correctional facilities are analyzed. The characteristics
of convicts held in correctional facilities are indicated. It is concluded that modern political and legal
decisions directed at liberalization of execution imprisonment are inadvisable and unfoundedly.
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B nauane 2017 r. KOIMUYECTBO OCYXJIEHHBIX B HC-
MIPABUTENBHBIX YUPEIKICHUAX CHUZUIOCH 10 HCTOpHYe-
ckoro MmuHUMYyMa co BpemeH pacraga CCCP. Ha 1 su-
Baps 2017 I. KONMYECTBO OCYKIEHHBIX, OTOBIBABILUX
HaKa3aHUE B MECTax JIMIICHUS CBOOOIBI, COCTABIISIIO
522851 gemn., yto Ha 5475 4YeIOBEK MCHBIIC IO OTHO-
menuio K 2015 1. [5]. YMeHblieHne KonuyecTBa TrO-

PEMHOTO HACEJICHHUS COMTPOBOXKIATIOCH U COKPALICHHEM
CaMUX UCHPABUTEIBHBIX yupexaeHul. Tak, B mepuos
¢ 2011 mo 2015 rr. mpekpaiieHa AesITeNbHOCTh 87 KO-
noumii (B 2011 1. OBUTO MUKBUIUPOBAHO 22 UCIIPABHU-
TENbHBIX yupexaenus, B 2012 —12,82013 n—-19, B
2014 . —19, 82015 r. — 15. TTo muenwuto [Ipencenarens
Bepxosaoro Cyma P® B.M. JleGenesa, cokpaiieHue
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UCTIPABUTENLHBIX YUPEKIECHUH OOBACHSIETCS TEM, UTO
B HUX TOMPOCTY HEKOMY CHACTH [2].

3amectutens MunucTpa roctuimuu PO A A. Anxa-
HOB OTMEYAEeT, YTO «IIPUYMHON PEKOPAHOIO CHUKEHMS
TIOPEMHOTO HaceNeHHsI CTaJId ONTUMU3ALIKs YTOJIOBHO-
IO 3aKOHOZATENIbCTBA U IPUMEHEHHUE CylaMU ajlbTepHa-
TUBHBIX MEp MpeceueHus U HakazaHus» [14].

O4eBUIHO, YTO COKpALIEHHE TIOPEMHOI0 Hacele-
HUS BBI3BAHO B MEPBYIO O4Yepelb YMEHbIIEHHEM YKC-
Jla TIPUTOBOPOB C Ha3HAUYECHHWEM JIMIICHUS CBOOOABI U
MpUMEHEHHEeM HaKa3aHUi, He CBA3aHHBIX C U3OJSAIUEH
OCY)KAEHHBIX OT oOIiecTBa. 3a IMOCIETHHUE IIATh JIET
KOJIMYECTBO OCYKJCHHBIX K JIUIIEHUIO CBOOOIBI COKpa-
tritock Ha 40% (¢ 312 ThIc. 10 219 THIC. Yen.). [1o nan-
HeiM @CUH Poccun, B 2016 T. KOTU4YECTBO OCYXIEH-
HBIX K YCIIOBHOMY OCY’KJEHHIO cocTaBmiio 261359 gen.
(B 2015 . — 217628, yBenuuenue Ha 20%), obs3aTenb-
HbIM pabotam — 39344 ven. (B 2015 1. — 24677, yBenu-
yenue Ha 59,4%), orpaHudeHuto cBooosl — 28161 yer.
(82015 1. — 12604, yBennuenue Ha 123,4%), mumreHuro
MpaBa 3aHUMAaTh ONpPEICICHHbIE JODKHOCTH WIIH 3aHU-
MAaThCSl OIIPEIETICHHON ACSITENEHOCTRIO — 96939 uen. (B
2015 . — 31122, yBennuenue Ha 211,4%) [17].

OnHako HE COBCEM SICHO, uTo A.A. AIXaHOB TOA-
pa3yMeBaeT Mo CJIOBOCOYETAHHEM «ONTUMHU3AIUS
YTOJIOBHOTO 3aKOHOZATENLCTBa». Bunumo, peus uier o
JEKpUMUHAIU3ALKN Psiia MPECTYIUICHUI U BHECEHUU
u3MeHeHnili B cankiuu crareii Ocobennoil yactu YK
P®, HanpaBieHHBIX Ha ociabieHHe MmpeodialaHus B
HUX nuiieHus ¢Booonasl. [TomoOHass onTumusanus 3a-
KOHOJIATEIbCTBA MPOSBISETCSA B U3MEHEHUH KaTErOpuu
OTAENbHBIX NPECTYNJIEHUH B CTOPOHY CHIDKEHMS HX
OOIIIECTBEHHOW OMAacHOCTH, a TaKXe CMITYeHHH Yro-
JIOBHOM OTBETCTBEHHOCTH IOCPEACTBOM IPUMEHEHUs
MIPUHYIUTEIBHBIX paboT B3aMeH JueHus cBoOoabl. K
TOMY K€ B IIOCJIEIHUE T'OJbl pacIIUpPAETCs KaTeropus
OCY)XJIEHHBIX, B OTHOILIEHHH KOTOPHIX MOTYT IpHUMe-
HATBCS UCTIPABUTEIBHEIC PaOOTHI.

Takum 06pa3oM, cOBpeMeHHas cyeOHasi IpakTHKa
WJET 110 ITyTH OTKa3a OT IPUMEHEHUs HaKa3aH!sl B BUJE
JUIIEHUs] CBOOOBI B TIOJIB3Y albTEPHATUBHBIX €My Ha-
Ka3aHUH. OTO TalKe CONPOBOXKIAETCA NPOAOIKAIO-
mieiica ryMaHu3alren YCIoBUi conep:kaHusl OCYXKIeH-
HBIX, TIOBBIIIICHUEM TapaHTHH COOIIONCHUS WX IIpaB U
3aKOHHBIX WHTEPECOB B LIENAX pean3allui MEeXIyHa-
POIHBIX CTAHAAPTOB.

BrlieykasanHble  TEHISHLHMH  CIOCOOCTBOBAIN
NIPUHATUIO HOBBIX HOPMAaTHUBHBIX IPaBOBBIX AaKTOB,
perIaMeHTUPYIOIIUX YTOJIOBHO-UCIIOJIHUTENbHBIE OT-
HomieHus. B wactHOcTH, mpuHsaTta Konmenmus dene-
paJIbHOI 1LIeneBoil mporpaMMbl «Pa3BuUTHE YTrOJOBHO-
HCTIONHHTENBHON cucteMbl (2017-2025 rT.)», OCHOB-
HOHM LIEIBbI0 KOTOPOM SBIAETCS NPUBEICHUE YCIOBUH
COZIep>KaHMs TI0]] CTpakeH MOI03peBacMbIX H OOBHHS-

€MBIX M YCIIOBUI OTOBIBAaHMSA HaKa3aHUSl OCY)KICHHBI-
MU B COOTBETCTBHE C 3aKOHOIATEIHLCTBOM POCCHIICKON
denepaiul U1 MEXAYHAPOIHBIMU CTaHAAPTAMHU IS
MOBBIIIICHHUS TapaHTUH COOMIONEHHS UX IIpaB, CBOOO U
3aKOHHBIX UHTEPECcoB [9].

B xonne 2016 1. Obii TipuHATHI HOBBIC «[IpaBh-
Jla BHYTPEHHETO paclopsagka HCIPaBUTENBHBIX YU-
pexnenwuii» [10] (manee — IIpaBuna), KOTopbie BHECITH
OIpe/eIeHHbIE HOBOBBENICHHS B IIPABOBOE MOJIOKEHHUE
OCY)KICHHBIX.

[IpaBuna pacmupsOT MepedeHb o00s3aHHOCTEH
OCY)KICHHBIX M HaJaraéMbIX Ha HUX 3ampeToB. Tak,
B COOTBETCTBUU C M. 16 Ha OCYXXICHHBIX BO3JIaraer-
cs1 00s3aHHOCTH NTaBaTh NMHCHEMEHHBIE OOBSICHEHHS IO
(hakTaM HapylIeHUS YCTaHOBJIEHHOTO MOpsAKa OTObI-
BaHMS HaKa3zaHU (B Cilydae HESBKH OCYXXIECHHBIH MO-
XKeT ObITh MOABEPTrHYT NPUHYIUTEILHOMY HPUBOLY).
Cornacuo 1. 17 oCy>XIeHHBIM 3alPEIaeTCs IPUIHHSTH
YMBILUIEHHBIN BpeJ cBOeMy 370poBbio. Takxke B [Ipa-
BHJIaX Oolee eTaabHO PETIaMEHTHPOBAHO, YTO MOYKET
UMETh IIpU ceOe OCykIeHHBIN (00mMi Bec mpuHaze-
KaIIUX OCY>KICHHOMY BeIlleil 1 IPeIMETOB, IIPOITYKTOB
MUTaHUS HE MOXET IPeBbIIaTh 36 Kr), ycTaHABIIMBA-
IOTCSI TOTIONTHHUTENFHBIE TPeOOBaHMSI K €r0 BHEITHEMY
BUJY (AJMHA BOJIOC HA TOJIOBE MYXYUH JTOJDKHA OBITH
He Oonee 20 MM, JuMHA OOPOZBI UM YCOB — HE Oonee
9 MM) U T.1I.

Hapsiny ¢ pacmmpenueM o0s3aHHOCTEH W 3a-
MPETOB O OTHOILICHHUIO K OCYXAeHHBIM lIpaBunamu
MpEeIyCMOTPEHBl HOPMBI, HalpaBlIeHHBIE Ha MOBHI-
ieHUe TapaHTUl COONIIOJEHUS WX MpaB U 3aKOHHBIX
narepecoB. CormacHo mn. 27 IlpaBunm ocyxaeHHBIE
MOTYT MpHUBJIEKaThcs O6e3 omIaThl TpyAa K BBINOIHE-
HUIO paboT 1o OJaroyCTpOHWCTBY HCIPABUTEIBHBIX
YUpeXKACHUN W TpUIIETalolnX K HUM TEPPUTOPHUH.
Crnenyer oTMeTHTB, 9TO HOBHIE [IpaBmia orpanmyu-
BaIOT UX MPONOJDKUTEIBLHOCTH — He O0Jiee IBYyX 4acoB
B HEJEIIIO.

K uucny HOBOBBEJOEHMI TakXKe MOXXHO OTHECTH
MIPEIOCTaBICHUE OCYKICHHBIM, COACpKamuMcs B 00-
JIETYEHHBIX YCJIIOBUSAX OTOBIBAHMS HAKa3aHUs, a TaKKe
OTOBIBAIONINM HAaKa3aHHWE B KOJOHHAX-TIOCEICHUSIX,
MpaBa TMOJb30BaHUS ayAuoIuieepaMu 0e3 (QyHKIUH
3aIHCH, TEXHUYECKUMH YCTPOHCTBAMH [UIS UTEHHUS
ANIEKTPOHHBIX KHUT 0e3 (pyHKIuM Beixona B HTepHET
W ayIuo-, BUACO3AITICH B KOJIMUECTBE HEe Ooree OTHOTO
YCTPOWCTBA Ka)XIOTO BUAA Ha OCYKAEHHOro. Ocyx-
JICHHBIE JKeHIITMHBI, IMEIOIIUE AeTeH B ToMax peOeHKa,
MOTYT HOCUTh IPAXKAAHCKYIO OJCKIY MPHU HAJMYUHU Ha
HEW HarpyaHoro 3Haka.

ITynkr 110 ycTaHaBIuBaeT CTPOTuil mepeueHs a0-
MIOJTHUTEIBHBIX YCIIYT, OKa3bIBAEMBIX 10 WHHIIMATHBE
OCYKIIEHHBIX M OIUIaYMBaEMBbIX 3a CUET UX COOCTBEH-
HBIX CPE/ICTB, B UNCJIE KOTOPBIX MOKHO BBIICIIHTS!
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- KOHCYJBTAIlM{ BpAYCH-CIEIHATUCTOB MEIHIIUH-
CKHX OpTraHu3aliil TOCYIapCTBCHHOH M MYHHUIUIIAIb-
HOW CHCTEM 37paBOOXPAHCHHUS;

- TIOIIUB OJIK/IBI M 00YBH IPayKIaHCKOTO 0Opasia
(6e3 mpara MoIb30BaHMsI BO BpeMst OTOBIBAHUS HaKa3a-
HUS, 32 UCKJIFOYCHUEM OCYXJICHHBIX, OCBOOOXKICHHBIX
U3-TIOA CTPaKH JHOO COMEPIKAIIMXCS B KOJOHHSIX-TIO-
CEJICHUSX ), PEMOHT, XUMHYECKasl YHCTKA OCIKIIbI;

- (hoTo- ¥ BUACOCHEMKA (TIO KOHTPOJIEM aMHHH-
CTpAIlUU HCIIPABUTEIBHOTO YUPEIKIACHNUS);

- MAPUKMAXEPCKHE YCITyTH;

- 3a04HOE O0ydYeHHe, B T.4. OOy4YEeHHE C IPUMEHEe-
HHEM JUCTAHIIMOHHBIX 00Pa30BaTEIbHBIX TEXHOIOTHIH
(Ipy HANMYUM JTOTOBOpa 00pa30BaTENbHOM OpraHu3a-
I[IH C YTOJIOBHO-UCIONHUTEIBHOM CHCTEMOI) U JIp.

B mnactosmee BpemMs MUHHCTEPCTBOM HOCTHLIMH
P® paspabateiBacTCsi TPOEKT (eaepaabHOro 3akoHa
«O BHECEHWHM W3MCHCHHH B YTOJOBHO-HCTIOTHUTECIE-
HbIl Kozeke Poccuiickoit Menepanum» [12], cortacHo
KOTOPOMY TIpeJIaraeTcsi paCIiupUTh MePeIeHb Mep TI0-
OIIPEHUs, MPUMEHIEMBIX K OCY)KICHHBIM B MECTaXx JId-
meHust cBobonel. B crareio 113 YUK P® npemnaraercs
BHECTH TaKHe HOBBIC MEPHI MOOIIPEHNUS, KaK:

- MMPOCMOTP JOTOJHHUTENBHBIX KHHO(DHUIBPMA U BU-
JneohuIbpMa He pexe JABYX pa3 B HEJEI0 B TCUCHUE Me-
cALa;

- TIpeAOCTaBICHUE JTUTEILHOTO CBUAAHUS ¢ OTH3-
KHMH POJICTBEHHUKAMU B YKHJIBIX TIOMEIIEHHX, pacIio-
JIOKEHHBIX 32 MPeAeIaMy UCIIPABUTEIBLHOTO YUPEIKIe-
HUSl, OCY)KJICHHBIM, OTOBIBAIOIIMM HaKa3aHUE B UCTIpa-
BUTENIbHBIX KOJOHHUSIX OOIIET0 MK CTPOTOro PEKUMOB
U TIEPEBEJICHHBIM B 0OJIETYCHHBIC YCIIOBHSI OTOBIBAHHS
HaKa3aHWs, IPH OTOBITHH HE MEHEEe JBYX TPETEH cpoKa
HaKa3aHUS,;

- IOCPOYHBIH MEPEeBOJ] U3 CTPOTHX YCIOBUI OTOBI-
BaHUS HaKa3aHWs, KyJla OCYXJICHHbIC ObUIN TIepeBele-
HBI Ha ocHOBaHuu cT. 120, 122, 124 u 132 YUK P®D, B
OOBIYHEIE;

- pasperieHre OCY>KICHHBIM, OTOBIBAIONINM HaKa-
3aHHE B UCTIPABUTEIILHBIX KOJIOHUSAX OOIIETO WITH CTPO-
TOr0 PEXHMMOB U IMEPEBEICHHBIM B OOJECTYeHHBIC yC-
JIOBHSI OTOBIBAaHMS HaKa3aHHs, P OTOBITUU HE MEHEe
JBYX TpeTel CpoKa HaKa3aHUs MPOKUBAHUE C CEMbEH
Ha apeH/JIOBAaHHOM 3a CUET COOCTBEHHBIX CPEJICTB WIIH
COOCTBEHHO# JKWIION TMIomanayd B TpefeiaX MyHHIU-
MaJBHOTO 00pa30BaHusl, HA TEPPUTOPHUU KOTOPOTO pac-
MOJIOXKCHO HUCIIPABUTEIEHOE YIPSIKICHUE;,

- paspeleHre OCYXKICHHBIM, OTOBIBAIOIIMM HaKa-
3aHHE B UCTIPABUTEIILHBIX KOJOHUAX OOIIIETO WK CTPO-
TOro peXMMOB M TIEPEBEIACHHBIM B OOJIETYEHHBIE YC-
JIOBHSI OTOBIBAHMS HaKa3aHHs, HE paHee YeM 3a MIECTh
MECAIEB J0 KOHIIA CpPOKa HaKa3aHHWS TOCEHICHHWE B
BBIXOJHBIC WIIM MpPa3HAYHbIC IHH KYJIBTYpHO-3pe-
JUIIHBIX U CIIOPTUBHBIX MEPONPHUATHI 3a MpeaenaMu

HCIPaBUTENILHOTO YUPEXKIEHUS B CONPOBOXKACHUHU CO-
TPYIHUKOB 1TaHHOW KOJIOHUM IPOJODKUTEIBHOCTBIO HE
OoJsiee BOCBMH 4acOB.

Buecenne B cr. 113 YUK P® taknx HOBBIX BUIOB
MOOLIPEHUs, KaK POKUBAaHUE C CEMbE Ha apeH I0BaH-
HOW WM COOCTBEHHOHM >KHMJION TUIOINAJM B TIpemenax
MYHHUIIUIATIBHOTO 00pa30BaHMA U MOCEIIEHHE B BBIXOI-
Hbl€ WIH MPa3THUYHBIE AHU KyJIBTYPHO-3PENIUIIHBIX 1
CHIOPTUBHBIX MEPONPUITUHN, MPEACTaBIIEeTCS Helele-
c000pa3HBIM. DTO MOXKXHO OOBSICHHTB TEM, UTO 32 XOPO-
1iee MoBeieHNe 1 J0OPOCOBECTHOE OTHOIICHHUE K TPYILY
OCYXXJICHHBIC B OOJIBIIMHCTBE CITy4acB OCBOOOXKIAOTCS
YCIOBHO-JI0CPOUHO. VIMEHHO K 3TOMY CcTpemsTcs ao-
COJIIOTHO Bce ocyxiaeHHble. Iloatomy npennaraemble
HOBOBBEJICHUsI MONPOCTY HE OYIyT MPUBJIEKATEIbHBIMHU
IUTSL OCYXKIICHHBIX: YCIIOBHO-IOCPOYHOE OCBOOOKICHNUE
U TocJeayrollee MpoKMBaHUE BHE CTEH MCIPaBUTENb-
HOTO YUIPEKACHHS SIBISIOTCS 00JIee KeTaHHBIM, HEKEITH
MIPOTYJIKH ¢ KOHBOUPAMHU B KHHOTEATPBI WIIK KOHLIEPTHL.

Hapsiny ¢ 3TUM OcClOXHsAETCS NOPSAAOK IpUMEHE-
HUSI MEp B3BICKAHUSA K OCykAeHHbIM. Tak, B 4. 2 cT. 117
YUK P® BHOCSTCS W3MEHEHHS, COTIIACHO KOTOPHIM
B3BICKAaHUs OOBSBIIAIOTCSA B MUCbMEHHON QopMe U Ha-
Jararotcs (OTMEHSIOTCS) TOCTAHOBJICHHEM HadallbHUKA
WCIPaBUTENILHOTO YUPEXKISHHsI WK JIUIa, ero 3aMella-
IOLLET0, 10 NPEACTaBICHUIO AUCLUIUIMHAPHON KOMUC-
CHH HCIIPABUTEIBHOTO YUPEKIACHUS.

B Hacrosiiiee Bpemst AMCLUIUIMHAPHBIE KOMUCCHU,
BO3IVIABIISIEMbIE HAYaJIbHUKOM YUYpeXAeHUs, (yHKIH-
OHMPYIOT B KaXXIOM HCIPaBUTEIbHOM YUPEKICHUU.
Opnnako B HopMax YUK P® nesatenbHOCTh yKa3aHHOTO
KOJIJIETHAJILHOTO OpraHa He ObUIa OTpakeHa.

Crnenyer OTMETUTh, YTO PaHee B HAy4YHOU JuTepa-
Type yXe 3By4aJu NPEeAJIOKEHUS O periiaMeHTaluu
JEeSITeTbHOCTH JUCHUIUIMHAPHBIX KOMHUCCUI UCTIpaBH-
TENBHBIX yupexjeHuit [6, c. 127], © B OCHOBHOM OHU
ObUIM BBI3BaHBI CHEU(PHUKON YrOIOBHO-UCTIONHUTENb-
HBIX IPaBOOTHOULIEHUH, B CHIIy KOTOPBIX €AMHOINYHOE
paccMOTpeHHe BOIMPOCOB MPUBJIEUEHHUS K JAUCLUTUIN-
HapHOM OTBETCTBEHHOCTH OCYXKIEHHBIX HE COOTHOCHUT-
Cs C MPUHIUIIAMU 3aKOHHOCTH U JI€MOKpaTH3Ma Yro-
JIOBHO-HCIIOJTHUTEIHHOIO 3aKOHOAATENbCTBA.

Taxoke B KauecTBe HOBOBBEJECHMI YKa3aHHOIO 3a-
KOHOIPOEKTAa OIPEIeNeHbl YCIOBUS s IPEeKpaleHust
cTaryca 3J0CTHOTO HapyIIUTeNs, KOHKPETH3UPOBAHbI
OCHOBaHUs JJIs IEPEBOAA OCYXKIEHHBIX VISl JajlbHEeH-
mero oTObIBaHMS HaKa3aHUS B HCIPABUTEJIbHBIE Y-
pexxaeHus ¢ Ooree JTBrOTHBIMH YCIOBHSIMH COZEpXKa-
HUS, U1 UX NepeABIKEHHs 0€3 KOHBOS MM COMPOBO-
MKJIEHUA 3a [IpeJieJlaMU UCIIPABUTENBHOTO YUPEXKAECHU,
3aMeHBbl HEOTOBITONH 4acTH Haka3aHus Ooiee MATKUM
BHUJIOM HaKa3aHHUS.

Taxum obpazom, npunsteie B 2016 r. HOpMaTuB-
HBIE TIPABOBBIC AKTHI M pa3padaTbiBaeMBbIe 3aKOHOIIPO-
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eKThl HaIlpaBJIieHbI B MIEPBYIO OYepelb Ha pacUIMpEeHHE
IPUMEHEHMs] HaKa3aHUM, aJbTEpPHAaTUBHBIX JIMLIEHUIO
cBOOOJIBI, a TaKXkKe Ha MPEJOCTaBICHHUE OCY>KIACHHBIM
JIOTIOTHUTENBHBIX TpaB U rapantuid. [lo cimoBam Munn-
crpa toctuiuu PO A.B. KoHoBanoBa, 1610 MOI00HBIX
TIOJINTHKO-TIPABOBEIX PEIICHUN SBISETCS pa3padoTKa
MPO3PaYHON CUCTEMBI CMATYEHUS YCIOBUI HAaKa3aHUs,
KOTOpasi ObI MOTHBHPOBAIIA OCYXIEHHOTO UCTIPABIISITh-
cs1. HoBast cucteMa moompeHuii JoKHA CTaTh YacThio
MPOrpaMMBI TIO UCIIPABICHUIO YeoBeka [3].

B cBs3u ¢ ykazaHHBIMH OOCTOATEIbCTBAMHU BO3-
HUKAaeT COBEPIIEHHO DPE3OHHBIH BOINPOC: HACKOJIBKO
orpaBaHa HEOOXOIUMOCTb COKpAllleHHs] KOJIMYeCTBa
TIOPEMHOTO HAceJEeHHUs W IMPOIECCOB JHOEpaTH3anuu
WCTIONIHEHUS HAKa3aHUs B BUJIE JIMIIEHUA CBOOObI?

OTBeT Ha JaHHBIN BOIIPOC MOXKHO MOJYYUTh Ha OC-
HOBaHUU CIIENYIOIINX MMOKa3aTesIei:

- COLIMAJIbHO-9KOHOMHUYECKask CUTyallus B CTPaHE;

- 00lIeCTBEHHOE MHEHHE O NEeSATeNbHOCTH UCHpa-
BUTEJIBHBIX YUPEXKIECHUH;

- COCTOSIHHME TIPECTYITHOCTH U €€ KadeCTBEHHBIE U3-
MEHEHHS;

- YPOBEHb PEIHMINBA MPECTYILUICHUH;

- CTPYKTypa OCY>KICHHBIX, COIEp)KaIlUXcsi B Me-
CTax JIMLIEHUs CBOOOIBI.

OTHOCUTENIBHO TEPBOrO I0Ka3aress CIEAyeT Co-
miacuThesi ¢ MHeHHeM b.3. MayinkoBa, 4TO «HOBBIN
COLMAJIbHBIA AUHAMHU3M TOCYNApCTBa, NPOSBUBIIUMN-
Cs B YTBEP)KICHHUU PBHIHOYHBIX OTHOLIEHHH B cdepe
SKOHOMHUKHU M B YKJIaJie YaCTHOM *KU3HU, CBSI3aHHBIH C
MPOBEICHUEM MacCIITaOHON MPUBATU3ALMU U Pa3rocy-
JApCTBICHUEM COIMANBHBIX ()OPM M Hadasl B OpraHH-
3alUyU O0IIeCTBa U OTKA30M OT MPHUHIIUIIA IpUMara ro-
cymapcTBa B ()OPMHUPOBAHUH M BOCTIUTAHUHU JINIHOCTH,
MOPOAMITU IPOTUBOPEUNS «IUKOTo» KarmuTanuzma. O0-
pYLIEHHE COBETCKOM CHCTEMBI 3aHATOCTH HACEIEeHUs U
COLIMAJIBHOM 3allUTHl BO3pOAMIIO Oe3paboTuily, cTpax
MOTEPATh pabOTy M OCTAaThCs O€3 CPEICTB CyLIeCTBOBA-
HUSl, @ pPIHOYHBIE OTHOILIEHUS J00aBUIIM K 3TOMY IpPO-
THUBOPEUUS B CUJIy HE COIIOCTaBUMBIX YPOBHEH 10X010B
pa3IMYHbBIX CI0EB HaceleHHsl, COLMAIbHYIO IUCTapMO-
HUIO (OTCTaBaHWE B JI0XONIaX, HEBOCTPEOOBAHHOCTD,
HEPaBEHCTBO, HE3AIUIIEHHOCTh OCHOBHOH MacChl
HaCeJleHHs, a Takke Hamuuue "chIToil" (He 1mo Tpyay)
JKU3HU HE3HAYMTENbHON YacTu HacesneHus). Herarusbl
PBIHOYHOTO JIaBJICHUS OJOKHPOBAIM MEPHI 110 (OPMH-
poBaHUIO "MPaBOBOTO rocyaapcTra’. ITo MPOSBUIOCH
B METOJUYHOM "TIOTPY>KEHUH" HACEJICHHS B MPABOBOM
HUTUJIN3M, O€3HPABCTBEHHOCTh, XaMCTBO, COLIMANIbHYIO
amaTHio, B SIBHOE "COXXUTENBCTBO" TpaBa, MPaBOCYAHs
u Koppynuum» [7, c. 258].

B cuny yxa3aHHBIX COLMAJbHBIX IPOLECCOB, Xa-
paKTepHBIX AN coBpeMeHHOl Poccum, ckmaapiBaeTcs
napajiokcajbHas CUTyalus — JIMIA, BEAyIIHe aHTHCO-

UUaNbHBI 00pa3 >ku3HU (mompolnaiiku, 6e3oMHbIE 1
Ip.), COBEPIAIOT NMPECTYIUICHHS, CTPEMSICh TIONAcTh 3a
peleTKy, T.K. 3HAIOT, YTO TaM UX MOMOIOT, HAKOPMSIT,
yAOXKAaT CIaTh W BIOOABOK KYJIBTYPHO HPOCBETAT. B
JeSITeTbHOCTH HAauyalbHUKOB OTPSIIOB OBIBAIOT CIIy4aH,
KOTJIa B MECTa JIMIICHUST CBOOOIBI OMIAAI0T JIFOIH, He
HMMEIOIINE HUKAKOTO MPeCTaBIeHs 00 AIeMEHTapHBIX
MpaBWJIaX THTHEHBI (COTPYIHUKAM HpPUXOAUTCS 00y-
YaTh OCY>KJEHHBIX YACTUTb 3yObl U T.11.).

CTouTt mpHU3HATH, YTO B IOCIEIYIONINE TOABI IO0-
Jno0HOE JkenaHue OyJeT TOJIbKO YCHIIUBATHCS, T.K. B3a-
MEH OOBETIIATIBIX CIIEICTBEHHBIX H30JISITOPOB U HCIIpa-
BUTENBHBIX YUpeXKIeHUH co3natorcs HoBble. Hanbonee
SIPKUM TOMY JIOKa3aTeNLCTBOM SIBIISIETCS TOCTpPOMKa
CaMoro KpyIHOro ClieICTBEHHOTo u3oisaTopa B EBporne
«KpecTbi-2», B KOTOPOM MPOTYIIOYHBIE JBOPUKH OCHA-
LICHBI «TETJIBIM TIOJIOM», a AJs yIoOCTBa MepeaBuKe-
HUS yUpeXIeHHE OCHAIICHO TPABOJIATOPAMH.

B nexabpe 2016 1. ponmom «OO1IecTBEHHOE MHE-
HUe» ObUT ocymecTBiieH omnpoc 1500 pecnoHACHTOB
OTHOCHTEJNBHO UX 3HAHUH O MeCTax JIMLIEHHs CBOOO-
II6I ¥ YCIIOBHSIX OTOBIBAHMS OCY>KICHHBIMH HAKa3aHMSI.
Tak, 41% poccusH TPUAEPKUBAIOTCS MHEHUS, 4YTO
[JIABHBIM HaKa3aHUEM JUIS MPECTYIMHUKOB JOJDKHO SIB-
JISATHCS JHIIEHHe cBOOOABI, a 34% OMPOIIEHHBIX BBI-
CKa3BIBAIOTCS 32 CO3IAHMUE KECTKUX YCIIOBHI coaeprka-
HUS B UCIIPABUTENBHBIX YUPEKACHUAX (IO CPAaBHEHHIO
¢ 2012 r. aTOT MOKa3zarens yBenmumics Ha 9%). 41%
OTPOLICHHBIX CUUTAIOT, YTO TMBITKH M M3/1€BaTEIbCTBA
HaJl OCY>KAEHHBIMH CO CTOPOHBI COTPYIHHUKOB SIBJISFOT-
sl UCKJTFOUeHHEeM, Hexxenu npaBuiioM (B 2012 1. — 28%),
28% BbIpa3wId NPOTUBONOJIOKHYIO MO3MLIMI0 U 31%
OTIPOLICHHBIX 3aTPYIHUINCH OTBETHTb Ha JaHHBIN BO-
mpoc [11].

PesynbraThl onpoca rpaxaad . OMcka TakKe MoJ-
TBEPXKIAIOT IIONyYCHHBIC BBINIE pE3ylbTaThl. B mmo-
MOJTHEHHE K 3ToMYy 71% pecrloHAEHTOB CUMTAIOT, YTO
WCTHHHOMH LENBI0 COEPKaHMsS OCYKICHHOTO B MECTax
JUILEHUS] CBOOOJBI SBISETCS €ro M30JSILUA OT oOIIe-
cTBa U numib 14,5% yTBepKAaroT, 4TO 1EIh — 3TO €T0
WCIpaBJIeHHE.

B 2016 1. 3ahukcUpoOBaHO CHIKEHHE MPECTYITHO-
cta Ha 9,6%, ¢ 2388476 no 2160063 mpecTyruieHuii.
3TO caMoe 3HAYUTENbHOE CHIDKCHHE YHCIIa TPecTyIUIe-
HUU 3a MOCJeIHue maTh JieT. J[ns cpaBHenus B 2015 1.
YHCIIO 3aPETUCTPUPOBAHHBIX MPECTYIUICHUH BO3POCIIO
Ha 9% [1].

Takoe 3HaUMTEIHHOC CHIDKEHHE YHCIA 3aperu-
CTPUPOBaHHBIX MpecTyruieHui B 2016 I, B 4aCTHOCTH,
00BsICHIETCS BCTyIUIeHHEeM B cuity dexepanpHoro 3a-
koHa ot 3 utons 2016 r. Ne 323-®3 [§], HanpaBieHHO-
r0 Ha JAEKPHIMUHAIHM3ANNIO OTACIBHBIX COCTABOB IIpe-
cTyruieHuil. Teneppb 4eaoBeK, BIEpBbIE COBEPILUBIIHIA
MpecTyIieHHe HeOOBIIOW MM CPETHEH TSXKECTH, OC-
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BOOOXKIIAETCST OT YIOJOBHOW OTBETCTBEHHOCTH. Takum
o0pasom, B 2016 I. MPOU30ILIO HCKYCCTBEHHOE CHIKE-
HHE KOJMYECTBA COBEPIICHHBIX MPECTYILUICHUN 3a CUeT
M3MCHEHHS YTOJIOBHOTO 3aKOHONATENBCTBRA.

OTHOCHTENIFHO COCTOSHHS PELUAMBA TPECTYILIC-
HUH CIIeIyeT IPU3HATh, YTO B IIOCIICIHIE TOABI TaHHBIH
MOKa3aTelb MOCTOSHHO MOBBIMIACTCS, BBI3BIBAs OIpe-
JETICHHYIO TPEBOTY, T.K. KaKJ0€ BTOPOE IPECTYIUICHNE
COBEpIIAETCS JIUI[AMH, paHee MPUBJICKABIIUMUCI K
YTOJIOBHOM OoTBeTCTBeHHOCTH. B 2016 1. maHHBIH moKa-
3arenb coctaBua 56,7%, B 2015 . — 55,1%, B 2014 1. —
53,7%, 8 2013 1. — 49,6%, B 2012 1. — 46,6% [13].

AHanmu3 yroloBHOW CTaTUCTUKH TIO JIMIAM, PaHee
COBEPIIABIINM MPECTYIUICHHS, TIOKa3bIBaeT, YTO B Ka-
YECTBEHHOM OTHOIICHHWU PEIMINBHAS MPECTYIHOCTh
OTJIMYACTCS OT TEPBUYHOW HEKOTOPBHIMH MPUCYIIUMHU
eil xapakTepHbIMEI 0COOCHHOCTAMHU. Tak, T0Js pelnan-
BHUCTOB, IPUBJICICHHBIX K YTOIIOBHOW OTBETCTBEHHOCTH
3a TSDKKHE U 0C000 TSKKHE MPECTYIUICHHUS, [OYTH B
IIBa pa3a MPEeBHIIIAeT COOTBETCTBYIONIYIO B CpEIe MpH-
BJICUCHHBIX BIEpBEIC. [10UTH TPETh JHII, BHISBICHHBIX
3a COBepIICHNUE YOUICTB, N3HACHIIOBAHUH, Tpadekel u
pa300eB, COCTaBIAIOT paHee coBepuasiuue [4, c. 109-
110].

Uro xacaercsl CTPYKTYPHOH XapaKTepUCTUKHU TIO-
PEMHOTO HAacelleHHs, TO 3AeCh TakKe HaOIlomaroTcs
HeraTuBHble U3MeHeHus. Eciou B 2006 1. 19,3% ocyx-
neHHbIX (168397 yen.) orObIBa M HakazaHWE 3a Kpa-
Ky, T0o B 2016 1. 3T0 Kou4ecTBO cHU3MIOCH 10 11,9%
(76693 ugen.). B 2016 1. 467512 ocyXIeHHBIX Cofep-
JKAITUCh 33 COBEPILICHHE TSDKKUX U 0C000 TSHKKUX Ipe-
CTYIUICHUH, OONBIIMHCTBO U3 KOTOPhIX (138260 yern. —
21,6%) 3a mpecTymjeHHs, CBS3aHHbIE C HE3aKOHHBIM
000pOTOM HApPKOTHKOB, a Takxke 133574 dem. (20,8%)
3a youiictBa (ct. 105, 107, 108, 109, 111 4. 4 YK PD).
B cBsf3u ¢ 3THM CpOK Haka3aHUsS Al OOJBIITMHCTBA
ocyxaeHHbIX (183732 yen.) cocrapmnsier ot 5 g0 10 net
nuieHust cBoooel. [IpeobiiagaroT Takxke oCyKIeHHBIS
(201979 ugen.), okazaBuIecss B MeCTax JIMIICHUS CBO-
00l B TpeTHid U OoJiee pas.

W3meHeHusl B CTPYKTYpPHO# XapaKTEePUCTUKE OCY K-
JICHHBIX HE MOTJIM HE OTPAa3UTHCS Ha YPOBHE MPECTYTI-
HOCTH B MECTax JIMIICHUS CBOOO I, KOTOPHIi B 2016 T.
coctaBun 1,62 (B pacuere Ha 1000 gen.) [16].

Heo0x0auMo HaTOMHUTE, YTO AAHHBIC U3MCHEHHUS
BBI3BAaHBI IPUHATHEM (heiepaTbHBIX 3aKOHOB OT 1 Map-

Ta2012 1. Ne 18-D3 «O BHECEHUU U3MEHEHU B OTIEIIb-
HbIE 3aKOHO/IaTENbHBIE aKThl Poccuiickoit denepannm»
u ot 23 mrons 2013 . Ne 218-d3 «O BHeceHNH H3Me-
HEHUH B cTaThio 86 YromoBHOro Komexca Poccuiickoi
depepanum», COMTACHO KOTOPHIM OBUTH yBEIHYCHEI
CPOKM HaKa3zaHUs 3a MPECTYIUICHHS, CBI3aHHBIC C He-
3aKOHHBIM 000POTOM HAPKOTHKOB, M CPOKHU TOTAIICHHSI
CYIMMOCTH 32 COBEPIICHUE THKKUX U 0CO00 THKKUX
npectymieHuid. [103ToMy 3TO NOBIMSIIO HAa POCT YHUC-
JICHHOCTH OCYXJICHHBIX B MCIIPABUTEIBHBIX KOJIOHHSIX
CTPOTOro PeKUMA, U C y4eTOM (HaKTHISCKOTO HATMIHSI
MECT JUIsl OCYKIICHHBIX HAITOJIHEHUE JAHHBIX YUpexKie-
HHH cocTaBisaeT 0oiee 95%.

Takum 00pa3om, ¢ ydyeToM HeOJIaromoIy4IHOH CO-
LUAIBbHO-9KOHOMHUYECKO CUTyallud B CTpaHe, oOlie-
CTBEHHOTO MHEHUsI, COIJIACHO KOTOPOMY TJIABHBIM
HAKa3aHUEM [UI1 TPECTYIHUKOB JIOJDKHO SIBJISATHCSI
JIUIIIeHUE CBOOOJIBI, HCKYCCTBEHHOTO YMEHBIIICHHS KO-
JIMYECTBA COBEPIICHHBIX MPECTYILICHUH, TIOCTOSHHOTO
YBEJIMYCHHS YPOBHS PEIMINBA TPECTYIICHHM, 8 TAKKE
WU3MEHEHHI B CTPYKTYPE OCYKIEHHBIX, COAEPIKALIIXCS
B MECTax JIMIICHUS CBOOOIIBI, TOJUTHKO-ITPABOBBIC pe-
IIIEHUs, HalpaBJeHHbIE Ha JTHOepaTu3alnio UCIOHE-
HUS HaKa3aHWs B BHJIE JIMIICHUS CBOOOBI, MPEICTaB-
JISTIOTCS HELIEJIeCOO0Pa3HbIMU U HE 00OCHOBAHHBIMH.

Co3znaHre HOBBIX CIIEICTBEHHBIX H30JIATOPOB, HC-
MPaBUTEIBHBIX YUPEKICHUN U MPUHITHE HOPMATHB-
HBIX MPABOBBIX aKTOB, M3MEHSIONINX MPABOBOE TOJIO-
KEHUE OCYXKICHHBIX B MOJNB3Y PACIIUPEHHS UX TIPAB U
3aKOHHBIX HHTEPECOB, MPOTHBOPEYAT MPUOPUTETHHIM
HAMpaBJICHUSIM TOCYJapCcTBa, B YHCIIEC KOTOPHIX YBe-
JiMyeHne OJIarocoCTOosSHUsA HaceneHus. Tak, co3maHue
ciencTBeHHOTO M3omsTopa «KpecTei-2» s rocymap-
CTBEHHOTO OFO/pKeTa 00O0mUIOCh B cymmy 12,7 mMipx
py0., u B Onmxaitime rogsl @®CUH Poccun nnanupyer
€O3/1aTh JICCATKU HOBBIX YUPEKICHHM.

B 3aknrodeHue npeacTaBiseTcs Meaeco00pa3HbIM
MIPUBECTH W3BECTHOE BbIcKaspiBaHue W.f. DoitHui-
KOTo, KOTOpO€ Ha CETOAHSIIHUN NIeHb HE YTPaTHIIO
CBOCH aKTyaJIbHOCTH: «...TIOPEMHOE 3aKIIIOYCHHE
€CTh, TIPEXKJEe BCcero, Hakazanue. OHO JOHKHO OBITh
pENPECCUBHO, U BeChMa BaXXHO M30erath TOH JIOXKHON
(UITAHTPOIHH, KOTOPAs ’KeJiaja BO 4TO ObI TO HU CTa-
JI0 YITYYIIIUTh YYacTh Y3HUKOB, 3a0bIBasI, UTO MIPHU ATOM
TIOpbMa MOTJIa ObI CTAaTh HAIPA00 BMECTO Kapsh» [15,
c. 322].
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YrOI0BHbIN MPOLLECC, KPUMUHAZINCTUKA, CYAEBHAA SKCNEPTU3A,
OMEPATUBHO-PA3bICKHAA AEATE/IbHOCTb

B nmocreanue rofpl npaBoOX paHUTEBHBIMU OpraHa-
Mu Poccuiickoit denepanuy TMHAMHUYHO PEATH3YIOTCS
MOCTABJICHHBIE PYKOBOACTBOM CTPAHBI 32JIa49H IO COBEP-
IIEHCTBOBAHHIO OPTaHM3AIMH ONEPaTHBHO-PA3bICKHOTO
o0ecIieueHUs PACKPBITHS U PACCIICNOBAHUS IPECTYILIC-
Hui. BricTynas Ha paCIIMPEHHOM 3aCE€IaHUH KOJUIETHU
MB/] Poccun, cocrosiBmemcst 4 mapra 2015 ., I[Ipesu-
neHt Poccun B.B. IlytnH mpusBan «...KapIWHAJIBHO
MEHSAThH CUTYAIUIO, IPEXK]IE BCETO, 33 CYET MOBBIICHHS
KauecTBa OIIEPATHBHO-PO3BICKHOW W YTOJIOBHO-TIPO-
HeccyaabHOW paboThl, MPUYEM HA BCEX YPOBHSAX: OT
paifoHHOTO 3BEHA O LEHTPAJBHOTO ammapara, Ooiee
3¢ PEKTUBHO BBICTPANBATh B3aUMOJICHCTBUE C APYTHMU
MIPaBOOXPaHUTENBHEIMU CTPYKTypamu» [8]. OmHako 10
HACTOSIIEr0 BPEMEHHU MMOCTABJICHHAS 3a/1a4a B MTOJTHOM
Mepe He perieHa [9]. He packpsIThIM ocTaeTcs Kaxaoe
BTOpoe mnpectymieHue. CyIIeCTBEHHO MEHSIOTCS Ka-
YECTBEHHBIC XapaKTEPUCTUKHU TPECTYITHOCTH, KOTOpast
Bce OoJiee aKTMBHO «yXoauT» B ceTb UuTtepHeT. Oco-
Oyro TpeBOTY B OOINECTBE BBHI3BIBACT POCT MPECTYILIE-
HUIi DKCTPEMHUCTCKON HAMpPaBICHHOCTH. B TedeHue no-
CIIETHUX IISITH JIET MX KOJIMIECTBO YBEIHIHIIOCH Ooriee
yeMm B 11Ba paza (c 622 B 2011 . go 1450 B 2016 r.).
Haubonbsmmii poct ormeuaercs B LlenTpansHom (333;
+1,8%), IIpuBomkckom (247; +2,9%) u Cubupckom
(188; +30,5%) denepanpubix okpyrax'. OqHaKo, Kak
MOKAa3bIBAIOT UCCICOBAHUS COCTOSIHUS MPECTYMHOCTH
B cpepe IKCTPEMHUCTCKOHN NesTeNbHOCTH, CTaTUCTHYIC-
CKHE TAaHHBIC HE OTPAXKAIOT 00BEKTUBHYIO KAPTHHY pac-
IPOCTPaHEHHS SKCTPEMICTCKUX TPOSIBICHUH B CTPaHe,
MOCKOJIBKY TIPECTYIICHHUS, COBEPILIACMBIC IT0 MOTHBAM
MOJIMTUIECKON, MICOIOTHIECKOM, HAIlMOHAIBHOH, pa-
COBOI, PEITUTHO3HOM, CONMAILHON HEHABUCTH M BPaX-
IIBI, XapaKTEePU3yIOTCS TOCTATOYHO BBHICOKOH CTETIEHBIO
nareHTHOCTH. C OJHO# CTOPOHBI, COTPYAHUKU TPaBO-
OXPAHMTENBHBIX OPraHOB HE XOTAT PETHCTPHUPOBATH
COBEpIIaeMbIE MPECTYIUICHHSI B KAY€CTBE IKCTPEMUCT-
CKHX, TEM CaMBIM YXYZIIas MOKa3aTelnn COOCTBEHHOM
paboThl, a ¢ IPyroil — MOTEPIEBIINE OT TAKUX MPECTy-
TUTEHUH HE 00paIaloTcs ¢ COOTBETCTBYIONIIMU 3asIBIIC-
HUSIMU B TIPABOOXPAHHUTEILHBIC OPTaHbI, HOCKOJIBKY 3a-
YacTyIO HeJEeTaJbHO HAXOAATCS B CTPaHe, IJI0X0 3HAIOT
PYCCKHIA S3bIK, 3aIIyTaHbl U OOATCS COBEpILCHHS Ooee
TSOKKUX TIpeCTyIIeHnd potuB cebs [11, c. 10].

Cpenu npuyMH, HEraTUBHO BIUAIOLINX Ha d(dex-
TUBHOCTB JICATEIILHOCTH 110 00phOE ¢ 3KCTPEMUCTCKH-
MU TPECTYILICHUSIMH, OCOOCHHO UX MPEIyIpeKICHUS,
CIIeTyeT BBHIACTUTHh HU3KAH ypOBEHb B3aMMOICHCTBHS
OIEPaTHBHO-PA3BICKHBIX OPraHoB. B CBOIO ouepenp, OH
00YCJIOBJICH TIEJIBIM KOMILIEKCOM (haKTOpPOB OpraHH-
3aI[IOHHOTO U MPAaBOBOTO Xapakrepa. B cBs3u ¢ 3TUM
npobjeMa B3aUMOJICHCTBUS CYOBEKTOB OIEPaTHBHO-
pas3bIckHO nestenvsHoCTH (1anee — OPJl) B ykazaHHOM

! Mauusie [LICU «T'MTAIT MBJ] Poccumy.

chepe sSBISIETCS aKTyalbHOH, TpeOyrollell aHanm3a u
TIOMCKA MYTEN €€ pa3percHHus.

B pamkax HacTosiled CTaThbH MPEACTABICHBI pe-
3yJIBTaThl HCCICIOBAaHMS, OTPAKAIOMINE COCTOSHUE
B3aUMOJICHCTBUSL OIEPATUBHO-PA3BICKHBIX OPraHoB B
mporecce IesTeIBHOCTH 10 NMPEayNPeKICHUIO U pac-
KPBITHIO MPECTYIUICHUH YKCTPEMHCTCKOW HAIpaBJeH-
HOCTH, TIPEANIPUHSATA TOMBITKA UCCIETOBAHNS TPUINH
€ro0 HHU3KOTO YPOBHS, MPEJIOKEHBI HEKOTOPBIC MEpHI
[0 COBEPIICHCTBOBAHHUIO COBMECTHOM JESTENEHOCTH
cyosektoB OPJl B ykazanHoi cdepe. Teoperuueckoii
0a30if MCCIeqOBaHHUS MOCITYKHJIM TPYAbl H3BECTHBIX
yueHbIX B obnactu opranuzauuu OP/]. Chopmynupo-
BaHHBIC B CTaThe BHIBOIBI OCHOBBIBAIOTCS Ha N3YUCHUHU
MHOTOYHCJICHHBIX OPraHu3al[OHHO-YIIPABICHICCKUX
JOKyMEHTOB TOAPA3NEIICHNH TO IIPOTHBOACHCTBHIO
OKCTPEMHU3MY OPraHOB BHYTPEHHHX [en (manmee —
OB/l), onpocax UX PyKOBOIUTEJECH U ONIEpAaTHBHBIX CO-
TPYIHUKOB, aHAINM3€¢ HOPMATUBHBIX IPABOBBIX aKTOB, B
T.4. BEIIOMCTBEHHOTO YPOBHSI, peTIIaMEHTHPYIOIINX Je-
STENLHOCTh MPABOOXPAHUTEIBHBIX OPTaHOB 110 O0pHOE
C OKCTPEMH3MOM H TEPPOPU3IMOM.

VY TOuHsIS COAEPIKAHKE HCIIONB3YEMBIX B CTaThe IO0-
HSTHH, OTMETHM, 9TO B II€peUeHb MPECTYIUICHUH JKC-
TPEMHUCTCKON HAIPABICHHOCTH BKJIFOUEHBI JIBE TPYIIIIBI
OOIIECTBEHHO OIACHOTO MPOSBICHUS HKCTPEMHU3MAa:
1) coOCTBEHHO SKCTPEMHUCTCKUE NPECTYIJICHHS, OC-
HOBHBIM OOBEKTOM KOTOPBHIX SIBISTIOTCSI OCHOBBI KOH-
CTUTYIIOHHOTO CTPOsi M 0€30IacHOCTh TOCYNapCTBa
(rocymapcTBEeHHBIEC MPECTYIUICHUS); 2) MPECTYIUICHHS
SKCTPEMHUCTCKOW HAMPABICHHOCTH, MOCATAIONINE Ha
WHBIC OCHOBHBEIE OOBEKTHI, HO COBEpIIaeMBIE IO JKC-
TPEMHUCTCKOMY MOTHBY.

JlymaeTcsi, HET HEOOXOIMMOCTH YIIyONsAThCS B
CYTh TOHSATHUS «B3aUMOJICHCTBUE», KOTOPOE B Pa3HBIX
OTPaCISAIX HAYYHBIX 3HAHWN HCCIIENOBAHO JOCTAaTOYHO
00cTosATeNbHO. BrioHe cripaBeyTHBO TOBOPUTH O MOHSI-
THH B3aWMOJICUCTBUS B HEPA3PHIBHOM CBS3H C TIOHSITH-
€M OpraHusanuu Jodoro Buaa aestenbHoctu. Corna-
cumcs ¢ MEeHneM A.®D. BonbHCKOTO, YTBEPKIABIIETO,
4yTO «0€3 B3aMMOJICUCTBHSI HET opranu3anumn» [1, c. 9].
K TakoMmy BBIBOAY OH NPHXOOWT Ha OCHOBE aHAIM3a
¢bunocodckoro HaydyHO 000CHOBAHHOTO, PAKTHICCKH
anpoOUPOBAHHOTO TMOHITHS «OpraHU3aIys» Oe30THO-
CHUTENFHO K BUIY ACATCIBHOCTH.

B dumocodckoM SHIMKIONESAMYECKOM CIIOBape
MOHATHE «opranu3anus» (ppani. — organization, nar. —
0rganiso) TpakTyeTcs Kak:

- BHYTPEHHSA YMOPSAOYCHHOCTh, COINIACOBAaH-
HOCTh B3aUMOJICHCTBHS Ooliee MM MeHee nuddepeH-
[UPOBAaHHBIX U aBTOHOMHBIX YacTel Ieoro, 00ycIoB-
JICHHOTO €T0 CTPOCHHUEM;
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- COBOKYITHOCTb TPOILIECCOB WJIM JAEUCTBHM, BEIy-
MUX K 00pa30BaHUIO W COBEPIICHCTBOBAHHUIO B3aNMO-
JEWCTBHSI MEXKIY YaCTAMHU I[EJIOT0;

- oObeIMHEHHE JIIoNeil, COBMECTHO PEaM3yIOIINX
OTpeNeNEHHYI0 TPOrpaMMy WUJIH LeJIb U COIIACOBAHHO
JEWCTBYIOIINX HAa OCHOBE ONPENEIIEHHBIX MPOIECAYp U
npasui [10].

B kauectBe CyOBEKTOB B3aWMOJICHCTBUS B ce-
pe OOpbOBl C OKCTPEMHUCTCKHMH MPECTYIUICHUSIMHU
BBICTYIIAIOT OIIEPATHBHBIC ITOJPA3ACICHUS OPraHoOB,
ocymecteisitominx OPJl. Mx mepedeHbp mpeAcTaBieH
B cT. 13 ®enepansHoro 3akona «OO6 omepaTuBHO-PO-
3BICKHOU AeaTenbHOCTH» [7] (manee — 3akoH 06 OP/I).

C ydYeroM H3IOKCHHOTO MO B3aMMOICHCTBHEM
cyovexktoB OPJ] B 6opb0e ¢ mpecTymieHHsMU SKC-
TPEMHUCTCKOH HAIpaBIEHHOCTH CJEAyeT ITOHUMATh
COBMECTHBIC JICHCTBUS, COTJIACOBAHHBIE MO LIEJSIM, 3a-
JadaM, MECTy ¥ BpEMEHHU CaMOCTOSTEIIFHBIX B OpTraHu-
3aI[HOHHOM OTHOIICHUH OMEPATHBHBIX MMOPA3ICICHUI
opranoB, ocymectisitomux OPJl, B nHTEpecax BHI-
MOJIHEHHST OOLIMX JIJIst BCeX 3a1ad — IMPOTHBOICHCTBUE
MPECTYIMHBIM HPOSBICHISIM YKCTPEMHU3MA.

Heranus3upys 3aa4ud B3aUMOJICHCTBUS, OTMETHUM,
YTO OHW BKJIIOYAIOT B ceOsl BBIABICHUE JIMI], 3aMBIIII-
JUSIFOIUX W TOJATOTABIUBAIOIIMX YKCTPEMHUCTCKUE ITpe-
CTYIUICHUS, CKJIOHCHHE WX K OTKa3y OT IPECTYIHBIX
HAMEPCHUI, BBIBICHHE, PACKPBITHE COBEpPIIAEMBIX
NPECTYIUVICHUH H OIepaTHBHO-PA3bICKHOE COIPOBO-
XJIeHne ux paccienoBanus. OopMbl B3auMOIEHCTBUS
cyonextoB OPJ] 00ycrioBieHb KOHKPETHBIMU 33 Ja4aMH
U BbIPaOOTaHbI MHOTOJICTHEW OIEePaTHBHO-PA3BICKHOM
npakTukoid. Hambonee pacmpocTpaHeHHBIMH M3 HHX
SIBJISIFOTCSI:

- 0o0cyXIeHrne BOIPOCOB TNPOTHBOIACHCTBHSA IKC-
TPEMHU3MY Ha COBMECTHBIX COBCINAHUSX;

- B3aUMHBIN OOMEH OIepaTUBHO 3HAYUMOW HHPOP-
Marnuei o (pakTax MPOTHBOIPABHBIX ACHCTBUH 3KCTpe-
MHCTCKOW HAIPaBJICHHOCTH;

- COBMECTHBII aHaJIU3 KPUMUHAIBHON CUTYalluH;

- COBMECTHOE IUTAaHWPOBAHHE M OCYIIECTBICHHE
OTEPaTHBHO-PA3BICKHBIX MEPOIPUATHHA C IIETBI0 BBI-
SIBJICHUS ¥ TOKYMEHTHPOBAHMS MPECTYIUICHAN dKCTpe-
MHCTCKOH HAIPaBJICHHOCTH;

- FICTIOIb30BaHNE UMCIOIINXCS Y Pa3HBIX CyObEKTOB
OPJ] m1acHBIX ¥ HETJIACHBIX CUJI M CPE/ICTB;

- COBMECTHOE OCYIIECCTBICHHE OIEPaTHBHO-IIPO-
(UIAKTHYSCKUX MEPOTIPHSTHI;

- 0OMEH TONOKUTEIEHBIM OIIBITOM.

B xome uccnenoBanus ObIJIO M3yY€HO COCTOSIHHE
B3aMMOJCHCTBUSl TOApPA3NEICHU IO TPOTHUBOCH-
CTBHIO 3KCTPEMHU3MY OpPraHOB BHYTPEHHHX Jen (nia-
nee — III13) ¢ npyrumu cyowekramu OPJ]. B pesyib-
TaTe ONMpoca COTPYIHHUKOB ATHX CIICIHATH3HUPOBAHHBIX
nonpaznenenuit OB/l gessitn permonoB Poccuiickoit

Oenepanuu (SImano-Henenkuit u Xante-MaHculickuit
ABTOHOMHBIE OKpyTa, PecnyOnmuku Anraii u Xakacus,
Anraiickuii u KpacHospckuii kpast, Tomckas, HoBocu-
oupckas u KemepoBckast obmactu)! yCTaHOBICHO, YTO
B 1ienioM B3ammozneicteue OB/ ¢ apyrumu mpaBoox-
PaHUTEIbHBIMU OpraHaMU 110 JIMHUU IPOTUBOACHCTBUS
IKCTPEMU3MY U TEPPOPU3MY Ha OOCITYKHUBAEMBIX Tep-
putopusx uMeer mecto. Ha orcyrcTtBue B3amMopeiu-
cTBUS ykazanu Juiib 4,3%, U 3aTpyJHUIUCH OTBETUTD
13% omnpolieHHbIX.

[IpeuMyiecCTBEHHO B3aUMOJECICTBHE HAIAXKEHO
C OpraHaM¥ rocymapcTBeHHOU Oe3omacHocTH (63,7%)
u ¢ OenepanpHOil Ciryx00l HCIONHEHUS HaKa3aHUl
(44,9%). Bmecre ¢ TeM ypOBEHb Takoro B3aMMOJEH-
CTBHSI B MOJABIIAIONIEM OONBIIMHCTBE CIy4YaeB OLICHH-
Baercs Kak cpexuuil (50,7%) n maxe Huskwmit (13,%).
Jlums kaxaeiid nsThid pecnoHaeHT (21,7%) oueHun
€r0 KaK BBICOKHH.

Cpenu daxrtopoB, Biustonmx Ha 3()(HEKTHBHOCTH
B3auMogieiicTBus cyonekToB OPJ] npu pemnenun 3aaa4q
MPOTUBOACUCTBHUS TMPECTYIUICHUSIM SKCTPEMHUCTCKOM
HaIpaBIEHHOCTH, C HAle TOYKU 3pEHUs, BAXKHO BbI-
JeNUTh CIIeNyIoIIe:

1) 3akoHOmATENLHOE OMpECICHHE ISl CYOBEKTOB
OP]] 3aau He TOJHLKO aHTUKPUMHUHAILHOTO CBOMCTRBA,
HO H IPYTUX — CBA3aHHBIX C TOOBIBaHWEM HH(POpMALIUT
B HMHTepecax oOecneyeHHs ToCcydapCTBEHHOH, BOEH-
HOW, 5KOHOMHYECKOH, NH(POPMAIIMOHHOH HITH KOJIOTH-
yeckoil Ge3omacHoctu Poccuiickoit @enepannu;

2) HECOBEPUICHCTBO WH(POPMAIMOHHOTO 00e-
CHEeYeHHs OIEepaTHBHO-PA3bICKHON JESATENBHOCTH IO
MIPEeNYNPEKICHUIO, BBIABICHUIO U PACKPBITUIO IIpe-
CTYIUICHUI 3KCTPEMUCTCKON HAIPaBIEHHOCTH, HU3KHIA
YpOBEHb B3aMMOOOMEHa WH(popMaImmeld B 3Toi cdepe
MEXKIly ONEepPaTHBHBIMH MOAPA3AEICHUSIMH Pa3IMYHBIX
BEJIOMCTB.

PaccmoTpum noapoOHeid Kakabplid U3 BbIIEICHHBIX
(hakTOpOB, BIUSIONIMX HA pa3BUTHE (POPM U CoOIeprKa-
HUe B3auMojeicTBUA Mex 1y cyobexkTamu OPJI B cdepe
OOpBOBI ¢ MPECTYIUICHUSIMHU 3KCTPEMUCTCKON Harpas-
JIEHHOCTH.

OnauM H3 TakuX (aKTOpOB SIBISETCS (HOPMYITH-
poBka B cT. 2 3akoHa 00 OP]l 3agauy omepaTuBHO-pa-
3pICKHOM JeATENBbHOCTH. B MX 4YHCIIO 3aKOHOOATEIH
BKJIFOYMJI, TIOMHUMO COOCTBEHHO aHTHKPUMHHAIBHBIX
3aJla4, TakKe W JTOObIBaHHE MH(MOPMAITUKN O COOBITHIX
U aercTBuUsX (0e3neiicTBUM), CO3MAIONINX YTPO3y TOCY-

' Ompoc mpoBoawiicst cpean 69 COTPYAHUKOB M HAYaIbHHI-
KOB HOZIPa3/IeI€HUN yroJIOBHOTO PO3BICKA, IO MIPOTUBOICH-
CTBHIO DKCTPEMH3MY, a TaKKe 3aMECTUTEIeH HadaJbHUKOB
HOJNUIMYU 110 ONEPaTUBHOM paboTe, HayaIbHUKOB MOJIULMU
9 tepputopuaneHeix opraHoB MBJ] Poccun Ha permonamns-
HOM ypOBHE, IIPOXOIUBIINX MPO(ECCUOHAIBHYIO TOATOTOB-
Ky ¥ TIOBBIIIABIINX KBaupukaiuio B TedueHue 2016 . Ha 6aze
bapnaynbsckoro ropuanueckoro nacrutyra MBJI Poccun.
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JIAPCTBEHHOW, BOCHHOM, SKOHOMUYECKOU, NH(OPMAIIH-
OHHOH FIJTH SKOJIOTHUYECKO# Ge3omacHocTH Poccuiickoit
®deneparnuu.

VYkazaHHas 3ajjaya peanu3yercs Mpeke BCero mo-
CPEICTBOM OINEPaTUBHO-PA3BICKHON AEATEIBHOCTH Op-
ranoB denepanbHON CITy>kOBI Oe30macHOCTH (Janee —
OCB). B ®enepansHoM 3akonHe oT 3 ampens 1995 r.
Ne 40-03 «O DenepanbHOl Ciry:)x0e 0e30MaCHOCTI
[6] (manee — 3akoH o ®CB) HanpaBneHus IEATEIHHO-
ctu opranoB O®Ch konkpermsupytorcs. m npeanuca-
HO, B YaCTHOCTH, OCYLIECTBJIATH OOpbOY C Teppopus-
MOM U TIPECTYIMHOCTHIO. [Ipu 3TOM B pamKkax G0pbObI C
npectynHocTbio opransl ®CB npoBoxsT onepaTHBHO-
Pa3bICKHbIE MEPOIPUATHS IO BBISBIEHUIO, IPELYTIPEXK-
JEHHUI0, TMPECEYEHHI0 U PACKPBITUIO JesITeIbHOCTH
HE3aKOHHBIX BOOPYXCHHBIX (POPMHUPOBAHUH, IIPECTYTI-
HBIX TPYII, OTAEIBHBIX JIUL U O0IIECTBEHHBIX 00BN~
HEHUM, CTaBAIIMX CBOEH 11€JIbI0 HACHJIBCTBEHHOE U3Me-
HEHHE KOHCTUTYLIMOHHOTO cTpos Poccuiickoit denepa-
min. Kak mokassiBaeT mpakThka, 6e3 B3anMOJeHCTBHS
opranoB ®Cb ¢ apyrumu cyowexkramu OPJ] pemieHue
3a7a4 MPOTUBOJAEHUCTBUSA SKCTPEMHCTCKOM, TEppOpH-
CTUYECKOU JIATENbHOCTH MPAKTUYECKH HEBO3MOXKHO.
Hecnyuaiino B craree 15 3akona o @Cb 3akperuieHo,
4yT0 opranbl PenepanbHO CIy)Obl 6€30MaCHOCTH OCY-
LIECTBIISIOT CBOIO AEATEIbHOCTh BO B3aUMOAEHCTBUY C
(enepabHBIMU OpraHaMH TOCYIapCTBEHHOW BJACTH,
OpraHaMu TOCYIapCTBEHHOH BIacTH cyOBekToB Poc-
cuiickoil denepannu, NPeINPUATHIMHI, YUPEKICHU-
MU ¥ OpTaHU3aIlUsIMH He3aBHCHMO OT ()OPM COOCTBEH-
HOCTH.

[Tpu a3ToM oprausl degepabHOM CITyKObI Oe30mac-
HOCTH MOTYT HCIIOB30BaTh BOZMOXXHOCTH APYTHX CHII
obecnieueHust Ge3omacHocT Poccuiickoit deneparyu
B MOPSJIKE, YCTAaHOBIEHHOM (heiepalibHBIMU 3aKOHAMHU
W HOpMaTuBHbIMH akTamu lIpesmmenta Poccuiickoit
ODenepallni, a TOCYJapCTBEHHbIE OPraHbl, MpeapH-
ATHS, YIPSKICHUS U OpraHu3anny 00s3aHbI OKa3hIBATH
cozeiictBue opranam denepanbHOil cinyk0bl 6e30mac-
HOCTH B OCYILECTBJIEHUH MMHU BO3JIOKEHHBIX Ha HUX
00s13aHHOCTEH.

OnHUM U3 CYOBEKTOB B3aMMOJCHCTBHSI C OpraHa-
Mu OCb sBIAIOTCS OpraHbl BHYTpEeHHHX Jen. B coort-
BeTcTBHH C 1. 16 4. 1 cT. 12 denepanbHOTO 3aKOHA OT
7 ¢espansg 2011 r. Ne 3-03 «O nmonunun» [4] Ha Hee
BO3JIOKEHA OOS3aHHOCTH T10 MPEAYTIPEKACHHUIO, BBISB-
JICHUIO ¥ TIPECEUCHHUIO SKCTPEMUCTCKOM JesITeIbHOCTH
OOIIECTBEHHBIX OOBETUHEHUH, PETUTHO3HBIX W WHBIX
opraHu3anui, rpaxjaad. s 3Tux uenel B CTpyKType
OB/I cozmans! moapa3aeneHusi, CIeHaTn3uPYOIIHECs
Ha MPOTUBOACHCTBUU SKCTpeMusmy [3].

K unciy cyobexkros OPJI, mpu3BaHHBIX B3aUMOJICH-
CTBOBaTh B OOpbOE C AKCTPEMHU3MOM U TEPPOPHU3IMOM,
CJIelyeT OTHECTH U OllepaTUBHBIE MOAPA3eNeHUs IpY-

TUX ONEPAaTUBHO-PA3BICKHBIX OPraHOB, ONpPEAeIEHHBIX
cT. 13 3akona 06 OPJl — denepanbHOit cmyx)O0Obl OX-
panbl, TamoxxeHHbIX OopraHoB P®, CiyxObl BHeIIHEH
pa3Benku PO, GenepanbHOl cyKObl HCITOTHEHHS Ha-
Ka3aHUil.

Takum 00pa3oM, B3aUMOJICHCTBHE OIECPATUBHBIX
MOJpPa3JeNieHul TMEePeUrCIeHHBIX TOCYNapCTBEHHBIX
OpraHoB OOYCJIOBIEHO 3aKOHOMAATENBHO 3aKpernIeH-
HBIMU OOIIMMU 3aJadyamMu o0ecriedyeHns 6e30MacHOCTH
o0ImIecTBa U TOCyIapcTBa, B T.4. OT IPECTYIHBIX IPO-
SIBIICHUIM SKCTPEMHUCTCKOM HANpaBIeHHOCTH U TEPPO-
PHCTHYECKOTO XapaKTepa.

Xapaktepu3ysi BTOpod (hakTop, BIMSIOUIMA Ha
B3amMoneiictere cyonekToB OPJl B paccmarpuBaeMoit
chepe — HECOBEPIICHCTBO MH(POPMAIIMOHHOTO ObecTe-
YeHUS WX JCATENFHOCTH IO MPEeXyTPeKICHHUIO, BBISB-
JIEHUIO, PACKPBITHIO MPECTYIUIEHUH 3KCTPEMUCTCKON
HaIpaBJICHHOCTH, HAJ0 CKa3aTh MPEXIE BCETO O BO3-
MOXKHOCTH JOCTyNa K HMH()OPMAIIMOHHBIM CHUCTEMaM,
UCIIONB3YEMBIM B ATHX IesX. Takoi BO3MOXKHOCTHIO
Bce cyOonekTsl OPJl B paBHOI cTeneHu He 00IaiatoT.

Tak, y opranoB denepanbHoil cimyxObl Oe3omac-
HOCTH B cooTBeTcTBUHU ¢ 3akoHOM 0 DPCb ecth ompe-
NeNEHHOE TPEHMYIICCTBEHHOE MPABO ITONYUYCHUS Ha
0e3BO3ME3IHOW OCHOBE OT TOCYIapCTBEHHBIX Opra-
HOB W TOCYHAPCTBEHHBIX BHEOIOPKCTHBIX (DOHIIOB He-
00XOAMMBIX ISl BBIMOJHEHHS BO3JIOKEHHBIX Ha HUX
o0s3aHHOCTEH MH()OPMAITMOHHBIX CUCTEM W (Mim) 0a3
JaHHBIX, B T.4. MIyTE€M IOMy4YEHHUs] BO3MOXKHOCTH YJa-
JICHHOTO JIOCTYyTIa K HHM, 338 WCKIIIOYEHHEM CIyJaes,
Korja (heaepalbHBIMU 3aKOHAMH YCTAaHOBJICH 3alpeT Ha
nepejady Takux CUCTeM W (Wiu) 6a3 TaHHBIX OpraHam
(enepanbHOii ciy0bI 6e3omacHocTH [6, cT. 15]. B TO
xKe BpeMs y apyrux cyobektoB OP/] Takoro 3akoHoma-
TEJIbHO 3aKpeIUIEHHOro mpaBa HeT. [lopsaok momyde-
HUSI UMH HH()OPMAITIH OT TOCYJapCTBEHHBIX OPTaHOB U
HEroCyJapCTBEHHBIX CTPYKTYpP perIaMEHTHPYETCs, KaK
MIPaBUIIO, 3aKPBITHIMH MEKBEIOMCTBEHHBIMHI ITPHUKa3a-
MU ¥ UHCTPYKIHUSIMH.

3adacTyro Takas MpoIeaypa Ipe3MEepHO yCIOKHE-
Ha. K npumepy, nndopmanus, xpassiuascs B uHpopma-
[IMOHHOM PETUCTPAMOHHOM apXxuBHOM ¢ouae OCHH
Poccun (nanee — MPA®), MmoxkeT OBbITh MpeacTaBieHa
nonpazaenenusiMm MBJI Poccun, ®Cbh Poccun, opra-
HaM Mpokyparypbl Poccuiickoit ®enepany TOJIBKO
Ha OCHOBAaHHHM MOTHBHPOBAHHBIX 3allpOCOB, HAIPaB-
nsieMbIx B oneparuBHoe ynpaBienne ®CHUH Poccun.
[MomoOHast mporenypa MONydeHHs CBEICHUN W3 HH-
(hopMalMOHHBIX 0a3 MoJpa3eNieHNi onepaTHBHO-pa-
3pickHOW nH(popMarmn MBJ] Poccun (manee — [IOPH)
Ha PErHOHAIBHOM YPOBHE MPEAYCMOTPEHA B CHCTEME
MB/I Poccun. O4eBuAHO, 9TO CYIIECTBYIOMIASI peTiia-
MEHTAalMA 3aTPYIHAET AOCTYII ONIePAaTUBHBIX MOIpa3ie-
JICHWI K HeoOXomuMon nH(popMaIuy, He CIoCcOOCTBY-
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€T ONECPATUBHOMY TOJIyYCHUIO CBEICHHN, TEM CaMbIM
CO3JIAIOTCS CIIOKHOCTH W B MIPOBEICHUH OIEPaTHBHO-
Pa3bICKHBIX MEPOTIPHSITHI IO MPEAYIPEKICHUIO U pac-
KPBITHIO TIPECTYIUICHUH SKCTPEMHUCTCKOW HampaBIieH-
HOCTH.

Kpome Toro, monoOHbIe CIIOKHBIE TIPOIETYPHI IO-
JaydeHus: HHGOPMAIUM MHOTIA MOATAIKUBAIOT Onepa-
THUBHBIX COTPYIHHKOB IOOBIBAaTH CBENEHMS, COMEpIKa-
myecs B 0a3ax NaHHBIX, ¢ HAPYIICHUEM YCTaHOBJICH-
HOTO TOPSIIKA, UCIIONB3YSI AJIS 3TOTO JIMYHBIC KOHTAKTHI
C COTpYAHUKAMH HWH(POPMAIMOHHBIX MOAPA3ICICHUN.
Takue neicTBHUS HE JOIMYCTHMBI, TOCKOJIBKY 3a4acTYyO
OHH CBSI3aHBI C HAPYIICHUSIMH PEXUMa CEKPETHOCTH,
TpeOYIOMUMH TIPOBEJICHNS CITY>)KEOHBIX MPOBEPOK U
TPUBJICUCHHS BUHOBHBIX K OTBETCTBECHHOCTH.

Ha cerogusnmanii 1eHb ZOCTaTOYHO OCTPHIM SIBIISI-
€TCs BOIIPOC MHTErPAIMU COMOCTABUMOM MO KaueCTBY
HH(pOPMAUU BEAOMCTBEHHBIX OIEPAaTHBHO-CIIPABOY-
HBIX PECYPCOB C MPOLEAYPHO YNPOINEHHBIM, HO 3aIllU-
IMICHHBIM OT HECAaHKIMOHHUPOBAHHOTO JOCTyIa MOpPSI-
KOM TOJyYCHHS aKKyMYJIUPYEMbIX MaHHBIX. OTMETHM,
YTO aBTOMATH3AIMs YIETHOH NEATETBHOCTH SBISIETCS
(hakTOpOM, CITOCOOCTBYIOIIUM OOBEANHEHHUIO OOBIINX

TpyMIl perucTpupyeMoi MHPOpPMAIUK, HAXOAALINXCS
JI0 HaCTOSILLIET0 BPEMEHU B Pa3pO3HEHHOM COCTOSIHUU.

UzBectHO, uTO uHAes OOBEOIUHEHHS Pa3TUUHBIX
y4€TOB Ha MPOTSHKEHUH ITOCIEAHUX JIET aKTUBHO 00-
CyXIaeTcsl B KpUMHUHAIMCTHYECKOH JuTeparype. CBoe
pa3BUTHE OHA TONYYHJIa M B MCCIIEIOBAHUIX MPOOIEM
WH(OPMALIMOHHOTO 00eCTieYeHHs OllepaTUBHO-Pa3bICK-
HOM JesaTenbHOCTU. TeM He MeHee, HECMOTps Ha oue-
BUJHYIO NOTPEOHOCTh NMPAKTUKH HHTETPUPOBATH CO-
MOCTAaBUMEIC 0a3bl BEIOMCTBEHHBIX YUCTHBIX JaHHBIX,
TAKOBBIE MPOIOJIKAIOT MapalJIEIbHOE CYIIECTBOBAHUE,
HEONPABIAHHO OTBJICKas Ha ceOs IOTOJHHUTEIBHEIE
JIFOAICKUE Y MaTE€PHUAIIbHBIE PECYPCHI.

B cBs3U ¢ U37I0KEHHBIM NPEICTABIAETCS BaXKHBIM
Y aKTyaJIbHbIM [IPOBEAICHUE HCCIIeIOBaHUHM U BBIPaOOT-
Ka Ha 9TOM OCHOBE IIyTell pelIeHus LeNoro KoMILIeKca
BOIIPOCOB, CBSI3aHHBIX C CHCTEMaTH3aluedl y4ETHON
nHpopManmy B WHTEepecax pemeHus 3anad OPJl, pas-
paboTKOH eNMHBIX KPUTEPUEB €€ KOAUPOBaHUs, yHU(DHU-
Karpel oAX00B K CO3/IaHHUI0 M BHEIPEHUIo MH Op-
MAaIMOHHBIX CPEJCTB U TEXHOJIOTUH, 00eCIeunBaIOIINX
KOH(HICHINAIEHOCTS U IIEJIEBOE MCIONb30BAHUE aK-
KyMYJIUPYEMBIX CBEICHUH.
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OTKA3 OT Yro/10BHOIo nPEC/IEAOBAHNA HEYCTAHOB/IEHHOT O
/IMUA B CBA3U C UICTEHEHUEM CPOKOB AABHOCTU

B cmamuve ananusupyemcs npobnema evineceHuss NOCMaHOGIeHUll 06 omKase 6 6030YHCOeHUU Y2O-
JI0BHO20 OeNd UNU O NPEKPAUeHUU Y20l06HO20 0eld 8 CEA3U C UCHeYeHUeM CPOKO8 OABHOCMU Y20N08HOU
OMBEMCMEEHHOCU 6 OMHOUWEHUY HEYCMANHOo8NeHHbIX auy. Hccredyemces éonpoc 3awumsl npas nomep-
nesuiUx om npecmyniieHull Kak yeuu y20i08H020 CYOONPOU3B00Cmed.
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RENUNCIATION OF CRIMINAL PROSECUTION OF UNIDENTIFIED
PERSONS IN CONNECTION WITH THE EXPIRATION OF THE
LIMITATION PERIOD

The article examines the problem of sentencing resolutions on renunciation in initiation of legal
proceedings or termination of criminal case in connection with the expiration of the limitation periods of
criminal liability concerning unidentified persons. The question of protection of the rights of crime victims
as the purposes of criminal legal proceedings is investigated.

Key words: limitation periods, criminal liability, protection of the victims’rights, purpose of criminal
legal proceedings, unidentified person, renunciation of criminal prosecution.

[TyakroMm 3 4. 1 ct. 24 VIIK PO ucreuenme cpokoB
JTABHOCTH YTOJIOBHOTO MPECIIeJOBAHUS OINPEJENICHO B
KauecTBe 0OCTOSATEIhCTBA, HCKITIOYAIONIETO BO30YXKIe-
HUE YTOJIOBHOTO JieNia M TPeOyIolero Bo30yx aeHHOe
YTOJIOBHOE JIEJI0 MPEKpaTuTh. M3ydeHune MarephaioB
00 oTKa3e B BO30YXXJCHHH YTOJIOBHOTO JeJa, a TaKxkKe
MPEKPANICHHBIX M0 yYKa3aHHOMY OCHOBaHHIO YTOJIOB-
HBIX JIell JAEMOHCTPHPYET Halu4ue MIpoOJeMbl, CBS-
3aHHOH ¢ HEHCIIOJHEHUEM KOMITCTEHTHBIMU OpTaHAMHU
MOCTABJICHHBIX YTOJIOBHO-IIPOIIECCYaTbHBIM 3aKOHOA-
TEJILCTBOM 3a1a4 W, KaK CIEICTBUE, HeOOCMUNiCeHUeM

HA3HAYeHUsl Y2Ol08HO20 00CY0ebH020 NPOU3800Cmad,
MMOCKOJIKY B OOJIBIIMHCTBE CIIy4aeB TaKHE PEIICHHUS
MIPUHATHI B OTHOLLIEHUH HEYCTAaHOBJIEHHBIX JIULI.
[Ipukazom I'enepanpHoro npokypopa Poccuiickoit
®enepanun ot 30.10.2014 Ne 592 ¢dopma denepais-
Horo cratuctrueckoro Habmromenuss Ne 4-ET'C «Cse-
JIEHHUS O COCTOSHUM NMPECTYIHOCTH U pe3yibTarax pac-
CJICZIOBAHUS TPECTYIUICHUI» JOTOJIHEHA MOKa3aTes-
MH, OTPAXKAIOLIMMU B YKCIIE TPEABAPUTEILHO pacciie-
JIOBaHHBIX MPECTYIUICHUH Te, IO KOTOPBIM YTOJIOBHEIC
Jena TpeKpalieHbl B OTHOLIEHWH HEYyCTaHOBJIEHHBIX
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mun. Bonee Toro, neicTByromue peAakuud OTYETOB
(dhopM denepanbHOro CTAaTUCTHYECKOTO HAOIIONCHHS
K TpeABAPUTEIHHO PACCIEIOBAaHHBIM MPECTYILICHUSIM
OTHOCAT T€, IO KOTOPBIM NPHHUMAJIOCH pEIIeHHe 00
OTKa3e B BO3OY)KIEHHM YTOJIOBHOTO Jejia 10 OCHOBa-
HUI0, TipeaycMoTpeHHomy 1. 3 4. 1 ct. 24 VIIK PO, B
CBSI3U C UCTEYEHHEM CPOKOB JIaBHOCTH YTOJIOBHOMW OT-
BETCTBEHHOCTH [2].

[lo pganabiM orueroB mo ¢opmam Ne 3-EI'C u
No 4-EI'C B 2016 1. 32 ncTeueHHEM CPOKOB JIABHOCTH
YTOJIOBHOH OTBETCTBEHHOCTH MPEKPAIEHBI YTOIOBHbBIE
JieTia YUTH BBIHECEHBI TIOCTAHOBJICHUST 00 OTKase B BO3-
Oy>XJIeHUH YroJOBHOTO Jella B OTHOLIEHHH YCTaHOB-
neHHbIX Ul o 10 999 mpecTymneHusM, pu 3TOM 110
7 150 npecTynHbBIM JIeSTHUSAM MOJ00HBIE PEIeHHUs pH-
HATHI B OTHOILIEHUM HEYyCTaHOBJIEHHBIX Jull. M3 oTuer-
HBIX JIaHHBIX CIIEyeT KOHCTaTalus COBEpLICHUs He-
W3BECTHBIMU MPECTYIMHUKAMH 28 0CO00 THKKUX TIpe-
cTyruieHui, 165 tsxkux, 1 541 npecTyruieHus cpegHei
TSOKECTH U 5 416 HeOobIION TsHKEeCTH [5].

OOparuBIINCh K OTYETaM O CIEACTBEHHOW paboTe
u no3Hanuu 1o Gopme Ne 1-E 3a 2016 1., MoxkHO crie-
JIaTh BBIBOJ] O TOM, HACKOJILKO PACIIPOCTPAHEHBI ClTydan
MpeKpaiieHns Ha ocHoBanuu 1. 3 4. 1 ct. 24 YIIK PO
YTOJIOBHBIX JIEJT, IO KOTOPBIM JIUIIA, COBEPIIMBILIUE Tpe-
CTYIUIEHUS, HE YyCTaHOBJIEHbI. CleACTBEHHBIMHU MOJI-
paznenenusmu MBJI Poccuiickoit ®denepanuyi TOIbKO
B 2016 r. mpekpamieHs! MOYTH 2 MITH YTOJOBHBIX JIET,
nosHaBarensmu MBJI Poccuniickoit @enepanuu — 0koio
500 Tteicsu men, opraHamu CielCTBEHHOTO KOMHTETa
Poccutickoii @eneparuu — 6onee 500 gen [6].

PaccmarpuBaemas mpoOiieMa He HOCHT Cyry0oo
CTAaTHUCTUYECKOTO XapaKTepa, HauIJaBHEHIINM 3]1eCh
ABIIIETCA YCTAHOBJIEHHBIH YIOJOBHO-IPOLECCYallb-
HBIM 3aKOHOJATENbCTBOM MOPAIOK MPHUHATHS MOH00-
HBIX PENICHUH U TOCTHKCHHE 1eNTH (Ha3HAYCHUS) YTo-
JIOBHOTO CYAOINPOU3BOJACTBA, B T.4. €ro JA0cCyAeOHOM
CTaIuHu.

Kommuiekcnsiit ananu3 Hopm YK PO u VIIK PO o
CpOKax JaBHOCTU YTOJIOBHOW OTBETCTBEHHOCTH I103BO-
JSeT pe3loMHUpOoBaTh cienyomee. JIumo ocBoOoxkIa-
€TCsl OT YrOJOBHOM OTBETCTBEHHOCTH IPHU MCTEUEHHUU
ycraHoBiieHHBIX CT. 78 YK P® cpokoB; cpoku JaBHO-
CTH MCUHUCIIAIOTCS CO JIHS COBEPIIEHUS IPECTYNIICHUS U
JI0 MOMEHTA BCTYIUIEHUS TPUTOBOpA Cyla B 3aKOHHYIO
CHJIy; TEUEHHE CPOKOB IaBHOCTH IIPUOCTAHABIMBAETCS,
€CJIM JIMLIO, COBEPIIMBIIEE MPECTyIUICHHE, YKIOHSIET-
Cs1 OT CIICIICTBUS WIH CyZa JU0O0 OT YIUIAaTHl CyAeOHOTO
mrpada; Ipyu UCTEYEHUH CPOKOB TABHOCTH YTOJIOBHOM
OTBETCTBEHHOCTH YTOJIOBHOE €TI0 HE MOXKET OBITH BO3-
OyXJIeHO, a BO30Y)KJIEHHOE YTOJIOBHOE JIeNI0 MOJJIEKUT
IIPEKpaIEeHUIO.

JeiicTByromue HOPMBI YTOJIOBHOTO MaTepHalbHO-
IO U MPOLECCYalbHOIO MpaBa HE Aal0T BO3MOMHOCTH

TOJIKOBaTh WX MpaBonpumMeHutenem ad arbitrium kak
TIO3BOJISIOIINE OMKA3bIBAMbCSL 0N Y20NI08HO20 Npeciie-
006aHUs HEU36ECMHBIX U, €CIIA C MOMEHTA COBepIIIe-
HUSI TIPECTYIUICHUS UCTEKIH CPOKH TaBHOCTH YTOJOB-
HOM OTBETCTBEHHOCTH.

[Ipexxne Bcero ciemyeT OTMETHTB, YTO OCBOOOXK-
JEHUIO OT YTOJIOBHOH OTBETCTBEHHOCTH IOIJICKUT
KOHKpETHOE JIHIO. VIMEHHO ¢ KaTeropuu «JINI0» Ha-
4yyHaeTcs KOHCTpykius cratbu 78 YK P®. B nanHOM
cllydae 3TO JIMIO SBISETCS CTOPOHOH YTOJIOBHO-TIPO-
LeCcCyalbHbIX MPABOOTHOLIEHUNA U JOJKHO 00JanaTh
JETTMKTOCTIOCOOHOCTRIO, T.€. CIIOCOOHOCTBIO OTBEYAThH
3a COBEpILICHHOE UM mpaBoHapylueHue [1, c. 517].

CocraB TpecTyIIeHHsI BKIIOYAET B ceds deThIpe
35IeMeHTa — 00bEKT, O0bEKTUBHAS CTOPOHA, CYObEKTUB-
Has CTOpOHa, CyOBeKT. B comepkanue cyObekTa mpe-
CTYIUICHUS BXOAAT CIIEAYIOLIHE 00s3aTeIbHbIE S1eMeH-
TBI: (PH3HUYECKOE JIHUII0, BO3PACT, BMEHSIEMOCTb.

JIuno, coBepliMBIIee MPECTyINIEHHE, MOXKET ObITh
HE JOCTUTIINM BO3PACTa YTOJIOBHOIH OTBETCTBEHHOCTH
6o He 00najgaTh NpU3HAKaMU CIIEHUANIBHOIO CyObeK-
Ta, IPEAYCMOTPEHHOTO TUCIIO3UIUSAMH CTaTEN YTOJIOB-
Horo kozekca Poccuiickoit @eneparun. [Ipectynnenue
MOXET OBITh COBEPILIEHO I'PYIIITON JTUIT IUOO C MCITOIb-
30BaHHEM CITy>KEOHOTO TIOJIOKEHUS, U TOTIa €ro KBaJlu-
(uKaus B HEKOTOPBIX CIIydasx U3MEHHTCS Ha Oolee
TSKKYIO.

B aTOM CBA3M cnenare JOCTOBEPHBIA BBIBOJ O Ha-
JIUYANA KOHKPETHOTO COCTaBa MPECTYIUICHUS, CPOKU
JIaBHOCTU TIPECIICNOBAHUS 3a KOTOPOE HCTEKIH, 0e3
YCTaHOBIIEHUS] CyOBEKTa HE MPEACTaBISETCS BO3MOXK-
HBIM.

Kpome Ttoro, 4. 2 ct. 27 YIIK P® He nomyckaer
BO3MOKHOCTH TIPEKpAIEHHsT YTOJIOBHOTO IIpeciieioBa-
HUS 32 UCTEUYEHHEM CPOKOB IaBHOCTH YTOJIOBHOTO Tpe-
CIICIOBAaHUS, €CIM TOI03PEBAEMBIN MIM OOBHHSIEMBIH
MIPOTHUB 3TOTO BO3paXKaeT.

C ycTaHOBICHHEM KOHKPETHOTO JIMIA CBS3aH eIlle
OJIMH MPUHIMIUANBHBIN MOMeHT. CortacHo 4. 3 ct. 78
YK P® Tedenne cpokoB JaBHOCTH ITPHUOCTAHABIINBAET-
Csl, €CJIM JIMLIO, COBEPIIUBIIEE MIPECTYIICHHE, YKIOHS-
€TCs OT CICACTBHUS WM CyJa JTU00 OT YIUIaThl CyaeOHO-
ro mrpada. be3 ycTaHOBJIEHHUs JUIA, COBEPUIMBILETO
MIPECTyIUICHHE, HE TPEAICTABISAETCS BO3ZMOKHBIM yCTa-
HOBHTH (DaKT €ro yKJIOHEHHUS OT CJICACTBUS.

JlpyTuM Cepbe3HBIM apryMEHTOM B TONB3y 00s3a-
TENBHOCTH YCTAHOBJICHUS JIMIA, B OTHOIIEHWH KOTO-
POTo TOJDKHO MPUHUMATHCS pelieHre 00 0TKa3e B BO3-
Oy>KZICHUU YTOJIOBHOTO JeJia WM MPEeKpalleHud Jena
32 MCTEYCHHEM CPOKOB JAaBHOCTH YTOIIOBHOW OTBET-
CTBEHHOCTH, SIBJISIETCA HEOOXOAMMOCTbh KOMIIEHCAIMH
MOTEPIEBIINM NTPUIMHEHHOTO MPECTYIUICHHEM Bpeaa.
B oTnnuune oT MHBIX HEPEAOMIIMTUPYIOIIUX OCHOBAaHUI
OCBOOOXIIEHHUST OT OTBETCTBEHHOCTH (TIPEKpaIlCHUS
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YTOJIOBHOTO TMpECcleOBaHus), KOTrJa 3ariiakKuBaHUe
Bpella, BKIFOUasi BO3MeIeHue yiepoa, siBiseTcs 00s3a-
TEJBbHBIM YCJIOBHUEM MPUHATHUS COOTBETCTBYIOIIETO pe-
IICHVSI B OTHOIICHWH BUHOBHOTO, B pacCMaTpHBacMOM
cllydae BUHOBHOE JIUIIO HE TOJBKO HE MPHUHYXKIAETCS
K TAaKOMY BO3MEIICHHIO, HO M TIOCTpaIaBIIeMy He obe-
crieyuBaeTcs (Kak B Cllyyae MpeKpalleHusl Mmpecieno-
BaHMS B CBSI3M CO CMEPTHIO BHHOBHOTO) BO3MOXKHOCTB
oOpallieHHs 3a 3alUTOW CBOMX 3aKOHHBIX MHTEPECOB
B TTOPSIIKE TPAXKIAHCKOTO CYJOIPOU3BOICTBA — MTOTEP-
NEeBIIMK HEe pacronaraetT nHpopmalueil o ToM, K KoMy
OH MOJKET NPEIbSIBUTH COOTBETCTBYIOIINE TPEOOBAHNS.

Koncrutynus Poccuiickoit @enepauuu B cT. 52 ra-
paHTHpPYET KaXIOMY T'pakIaHUHY IPaBO HA JOCTYII K
MPAaBOCYIUIO U KOMIIEHCALIUIO MPUYMHEHHOTO yiepoa
U TpeOyeT OT TOCyIapcTBa Kak MpecedeHre MpecTyIuie-
HUM, TaK U oOecreueHne MOTEePIeBIINM BO3MOKHOCTH
3aIIMIIAaTh CBOW NPaBa M IONYYUTH BO3MEIICHUE IIPH-
YHHEHHOTO MPECTYIHBIM JesHueM yuiepda. OTMeueH-
HBIC KOHCTHUTYIMOHHBIE MOJIOKEHHS MPOIYOIHPOBAHEL
B cT. 6 YIIK P®, xoTOpOil ycTaHOBNEHO ABYyEAUHOE Ha-
3HauUCHHE YTOJIOBHOTO IpoIiecca — 3alluTa IpaB | 3a-
KOHHBIX HHTEPECOB JIUI] U OpraHU3aluii, MOTePIEeBIINX
OT NIPECTYIUICHHH, ¥ 3aIUTa JMYHOCTH OT HE3aKOHHOTO
1 HeOOOCHOBAaHHOTO OOBHHEHUS, OCYKIIEHUS, OTPaHu-
YeHHUs ee MpaB U cBoOo. B cBoeM mocTaHOBICHUH OT
02.03.2017 Ne 4-I1 Koncrutyuuonnsiii Cyn Poccuii-
ckoil denepanuu OTMETUJI, YTO YTOJOBHO-IPOLECCY-
aJbHble MEXaHU3MBbI JIOJKHBI B MAKCUMAaJIbHOW CTere-
HH CIOCOOCTBOBATH MPEIOTBPAIICHAIO M IIPECEICHHIO
MPECTYMJIeHUH, WX HEraTUBHBIX MOCJIEACTBUN s
rpakJaH, a TaKKe YIPOIIaTh )KePTBAM IPECTYIUICHUH
JOCTYII K IMIPaBOCYAMIO /Il BOCCTAHOBIICHHS HapyIlIeH-
HBIX TIPaB ¥ IIOMYYCHUS HEOOXOAMMON KOMIICHCAIIHH.
IIpu 3TOM, KaK BbICKa3aJCsl BBICIIUI CyeOHbII OpraH,
IPaBO TOCYIAPCTBA B ONPEIENCHHBIX CIIydasx OTKa-
3aThCsl OT OCYILECTBICHHUS YTOJIOBHOTO [IPECIII0BAHUS
BHHOBHOTI'O HE OCBOOOXKIAeT OT 00S3aHHOCTH OOecIie-
YHUTh MOTEPIEBILNM OT NPECTYIUIEHUH JOCTYTI K [IPaBoO-
CYIIIO ¥ KOMITCHCAIIMIO MPUYUHEHHOTO yiepOa [3].

B OGonee pannem pemieHnn KOHCTUTYLMOHHBIN
Cyn Poccuiickoit ®denepaiiny Onpeaenuit, 4To, MpH-
3HaBas NMPOIECCyalbHOE PABEHCTBO MOTEPIEBIIUX MIPH
BOCCTAHOBJICHUH HX B TPaBax IyTEM YTOJOBHOTO HJIH
TrPpa)XIaHCKOTO CYAOMPOM3BOJCTBA, UM JOJDKHBI 00e-
CIICUHMBATHCS PaBHBIE YCIIOBHS, BKIIOUasl OKa3aHUE CO-
JIECTBUA CO CTOPOHBI TOCYapCTBa B JIUIIE €r0 YIOJIHO-
MOYEHHBIX OPTaHOB B TIOyYSHHH JI0Ka3aTeNbCTB, TOI-
TBEpXKAAOIUX (haKT MPUUMHEHHS Bpeaa B pe3ylbrare
MIPOTHUBOMPABHOTO AesTHUS [4].

B 4. 4 ct. 213 VIIK P® nmpenycmotpena ob6s3aH-
HOCTB CJIeZIOBaTeNs (J03HABATENs) Pa3bsICHUTh TOTep-
NeBIIEMY, TPAKIAHCKOMY HCTIy MpPaBO IPEIbSIBUTH
HCK B TIOPSIIKE TPAXKIAHCKOTO CYIOTIPOM3BOACTBA, €CIIH

YTOJIOBHOE JIEJIO MPEKPaIaeTcs 10 OCHOBAHUSAM, IIpe-
YCMOTpEHHBIM B ToM uwmciie 1. 3 4. 1 ct. 24 VIIK P®.
B cBoro ouepens, ct. 160.1 YIIK PO onpexnensier mepbl
10 00ECIICYCHHUIO TPAKJAHCKOTO McKa. Tak, yCTaHOBUB,
YTO COBEPIICHHBIM MPECTYIJICHUEM IIPHYUHEH UMYIIIe-
CTBEHHBII BpeJ, CIIeIOBaTelb, JO3HABATENb OOS3aHBI
MPUHITE MEPHI TI0 YCTAHOBJICHUIO MMYIIECTBA IMOJO-
3peBaeMoro, 0OBHHSAEMOIO JIMOO JIUI], KOTOPBIE B CO-
OTBETCTBHH C 3aKoHoAaTesnbcTBoM Poccuiickoit Dene-
panny HeCyT OTBETCTBEHHOCTH 3a BPel, MIPUINHEHHBIN
MOJI03pEBaEMbIM, OOBUHIEMBIM, CTOMMOCTbH KOTOPOTO
o0ecrieunBaeT BO3MEIIECHHE IPUIMHCHHOTO HMYyIIe-
CTBEHHOTO BpeZa, U M0 HAJIOKEHHIO apecTa Ha JaHHOe
HUMYIIIECTBO.

Jns obecrieueHus 3alIMTBl MPaB MOTEPIEBIIMX
MIPaBOOXPAHHUTEIBHBIE OPTaHbl JOIDKHBI YCTaHOBUTH
JIILI, COBEPILIUBIIUX MPECTYIUICHUS, HE TOMYCKast OTKa-
3a OT YTOJIOBHOTO IPECIICIOBaHNS B OTHOIICHUH HEU3-
BeCTHBIX Juil. OHAKO HA CETOAHAIIHUIN ACHb PELLICHUS
0 TIpEKpaIleHNH YTOJIOBHBIX Jied, 00 0TKaze B BO30YXk-
JICHUU YTOJOBHOTO Jefia MPUHUMAIOTCS B OTHOIICHUHU
HEM3BECTHBIX JIUI, W MTO3TOMY €KErOJHO THICSYH IIO-
TEPIIEBIIUX JUIIAIOTCS BO3MOXKHOCTHU CyNeOHOH 3amiu-
THI CBOMX IpaB, OCTalOTCs 0e3 BO3MEIIeHHUs yiiepoa,
MPUYMHEHHOTO MPECTYIUICHHEM, a 3HAYUT HA3HAYCHUEC
YTOJOBHOTO CYIOTIPOM3BOACTBA OCTAETCS HETOCTHKH-
MBIM.

BBumy MaccoBOCTH COBEpIIAEMBIX B ITOCICIHEE
TOJIBI TPECTYIUICHUH, CBSI3AHHBIX C XUIICHUSIMU JICHEK-
HBIX CPEICTB C OaHKOBCKHX KapT TpakIaH, TeiedoH-
HBIX MOIICHHUYECTB, OOJIBIIIOMY YHCITy TPaXKAaH MpU-
YHHSETCS UMYIICCTBEHHBIN Bpe Ha HECKOIBKO THICSH,
a TO M JICCATKOB ThICSY pyOned. CrycTs Ba roja mnpu
KBaJTU(UKAIMK TPECTYIUICHUH 1Mo 4. 1 cT. 158 wiu mo
4. 1 ct. 159 YK PO, npu coxpaHeHUH CIOXKHUBILIEHCS
MIPaKTHKH B OTHOIIEHUH HEN3BECTHBIX JIUI MOTYT OBITH
MIPUHATHI pelIeHus: 00 oTKa3e B BO30YKIEHUH YrOJIOB-
HOTO JIeNla WM IPEKPaIleHNH Jea B CBS3H C UCTEde-
HUEM CPOKOB JJaBHOCTH YT'OJIOBHOM OTBETCTBEHHOCTH.

Cpenu  ycioBUH, CIIOCOOCTBYIONIMX TPUHSATHIO
MOJOOHBIX PELIeHHId, TPOKYPOPCKHE MPOBEPKH B Tep-
BYIO OYepeqh OTMEUAIOT BOJIOKUTY IPH NPOU3BOACTBE
MpeBapUTENLHBIX NPOBEPOK B mopsiake cT. 144 YIIK
P®, 3auactyro o0ycioBiIeHHYO mepenadeii (He Bcernaa
OTpaBIaHHON) COOOIIEHUI MO MOABEAOMCTBEHHOCTH
1100 HEOTHOKPATHHIM BEIHECEHHEM IIOBTOPHBIX ITIOCTA-
HOBJIEHHH 00 OTKa3e B BO30YXIEHUHU YTOJIOBHOIO Aeja
MOCJIe UX OTMEHBI OPTaHaMH ITPOKYPaTyPEI.

AHaIOTHYHBIE CUTYallMH UMEIOT MECTO IPH pac-
CMOTPCHHN COOOIIEHHH O COBEPIICHHU IpecTyIUIe-
HUH, CBS3aHHBIX C KyCTapHBIM H3MCHCHHEM MapKu-
POBKH MIEHTH(UKAIMOHHBIX HOMEPOB TPAHCIIOPTHBIX
cpeacTB. MHOXECTBO MOTEPIEBUIMX OCTaHyTCs 0e3
BO3MEIICHNUS] HMYIICCTBEHHOTO Bpeaa, IPUINHEHHOTO
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MPECTYIJICHHEM, JHIIEHHBIMH BO3MOXKHOCTH OTCTau-
BaTh CBOM HMHTEPECHI B MOPSAKE TPaXXTAHCKOTO CYHO-
MIPOU3BOJICTBA U, CJIEIOBATENBHO, 0€3 3aIIUThI rocyaap-
CTBOM WX HAapYIICHHBIX IIPaB.

Jpyroii CTOpOHO# paccMaTpuBaeMoOro BOMpoca sB-
JsIeTCsT HEWCIONHEHWE BOCIHUTATENBHO-TIPOIIIAKTH-
4eCcKoil ()yHKLNHU YTOIOBHOTO JOCYAeOHOTO MPOU3BOI-
cTBa. Jlnma, coBepIIMBIINE MIPECTyIUICHHE, Oaromapst
0e31eHCTBUIO TOMKHOCTHBIX JIMI] TPaBOOXPaHUTEINb-
HBIX OPTaHOB OCTAIOTCS BHE PAMOK YTOJIOBHO-IIPOIIEC-
CyaJIbHBIX MPABOOTHOILEHUI U MOTYT MPOAOJKATh CO-
BEpIIIaTh OOIIECTBEHHO OIACHEIE NestHUs. X TMIHOCTD
OCTaeTcs HeM3y4eHHOMU, KaK U (haKTOPHI, MOBJIUSABLINE
Ha (HOPMHUPOBAHKE ACONNAIBFHOTO ITOBEIACHHUS.

Takum 00pa3om, MpUMEHEHHE NOJIMKEHUH 1. 3 4. 1
cT. 24 VIIK P® B ciydasx, Korna Juio, MpUIacTHOE K
MPECTYIJICHUIO, HE YCTAaHOBJIEHO, HE OTBEUAeT KOHCTH-
TYHUOHHBIM TOCTYJIaTaM, MPOBO3MNIAIIAIONIAM IIPaBO
rpaxaaH Ha JOCTYN K TNPaBOCYIUIO M KOMIICHCAIUIO
NPUYMHEHHOTO BpeNa, a Takke HA3HAYCHHUIO YTOJIOB-
HOTO CyIONpoM3BOACTBa. bonee Toro, uaes orkaza OT

YTOJIOBHOTO MpPECIEIOBaHUS B CBA3U C HCTEUCHHEM
CPOKOB JaBHOCTH YrOJIOBHOI OTBETCTBEHHOCTH CBsI3a-
Ha C yMEHBIIEHUEM CO BpeMEHEM O0IIeCTBEHHOH omac-
HOCTH JISSTHUSI M OOIECTBEHHOH OMAaCHOCTH JIMIA, €TO
coBepmIuBLIEro. [lefcTByIOIE HOPMBI YTOJIOBHOTO U
YTOJIOBHO-NPOLECCYaTbHOIO 33aKOHA YCTAHABIUBAIOT
cllyyad, KOrja rOCyJapCTBO CUHTAET BO3MOXKHBIM OT-
Ka3aTbCsl OT YIOJOBHOIO MPECIEA0BAHUS KOHKPETHOTO
JIMLIA, HO 9TU TOJIOKEHUS] HE MOTYT PaclieHUBAThCA KaK
MO3BOJISIOIINE HE MPUHUMATh BCEX MPELYCMOTPEHHBIX
Mep MO YCTAaHOBJIECHHUIO COOBITUSI MPECTYIUICHHUS, CO-
BEPLIMBILIETO €r0 JHILA, BO3MEILEHUIO PUYUHEHHOTO
IpecTyIUIeHUEM yIuepoa.

B 7011 CBSA3M NpeAcTaBiIseTCs ONpPaBIaHHbIM C TOY-
KU 3pEHHUs 3aLUTHI IPaB MOTEPIEBIINX OT IPECTYIHBIX
HOCATaTeNbCTB U NPECEYEHUS NPECTYIIEHUH BHECTH
uzMeHeHus B cT. 24 VIIK P®, ycTaHOBUB, 4TO OTKa3
B BO30YXICHHH YTOJIOBHOTO Je7a WJIH ITIPEKpaIleHne
YTOJIOBHOTO JieNla 110 OCHOBAHUIO, MPELYCMOTPEHHOMY
m. 3 4. 1 ct. 24 VIIK P®, He gomyckaeTcsi, €Ciu JIHIIO,
COBEpIIMBILIEE NPECTYIIICHUE, HE YCTAaHOBICHO.
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SPECIFICITY OF COVERT COERCION IN OPERATIONAL-INVESTIGATIVE
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This article is about issue of state coercion, used in operational-investigative activity. The attention is
focused on covert methods of coercion in this area, its specificity is released. The author gives concept and

describes the main problems of doctrinal and legal.
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B omeparnBHO-pa3bICKHON HayKe BCe Yalile ooparia-
eTcs BHUMaHHE Ha CYIECTBOBAHUE MPEANOCHUIOK, 00y-
CJIABJIMBAIOIMX BO3MOKHOCTb CTaHOBJIEHUS OIEpaTUB-
HO-Pa3bICKHOTO MpaBa B KA4€CTBE CaMOCTOSTEIHHOM OT-
paciu npaBa. OHaKO B HACTOSILEE BpeMs 3TOT IIpoLiece
JIANIeK 10 3aBEepIICHUs], YUeMy CIIOCOOCTBYET LIENbIA P
MIPUYMH IIPaBOBOIO UM JOKTPUHAIBHOIO Xapakrepa [5,
c. 40-44]. OmHUM U3 0OCTOSTENILCTB, HE TTO3BOJISIFOIINAX
c(OpMHPOBATECS HOBOHW OTpaciH TpaBa, SBISIETCS TO,
4yTO crienupuKa MeTosia MPaBOBOTO PETYIUPOBAHHS OT-
HOIIICHHH, BO3HUKAIOMINX B cpepe onepaTnBHO-Pa3bICK-
HoH aearensHocTH (Hanee — OP/I), BoipakeHa HenocTa-
TOYHO OTYETIIMBO, B CHITY YETO HE BCETIa BO3MOKHO IIPO-
BECTH TpaHb MEXIY Cyry0O OonepaTMBHO-Pa3bICKHBIMU
[IPaBOOTHOLLIEHUAMH U IPABOOTHOLIEHUSIMHU, BO3HUKAIO-
[IMMU Ha OCHOBE HOPM YTOJIOBHO-IIPOLIECCYATEHOTO MM
aJIMHHHCTPATHUBHO-TIpOIIecCyaabHOro mpaga [1, c. 181].

B kauecTBe CYIIECTBEHHOTO KPHUTEpHS, YKa3bIBa-
IOIIETO Ha YHUKAJIBHOCTh METOZA MPAaBOBOTO PETYNHU-
pOBaHMS, IOpPHIMYECKass HAayKa BBIIEISICT WHIUBHIY-
QJIbHBIC XapPaKTEPUCTUKU CIIOCOOO0B rOCYIapCTBEHHOTO
NpUHYXICHNS (1aee — IPUHYKACHIE) B TOH WM HHOM
oTpacnu npasa [19, c. 30].

B ®enepansnom 3akone ot 12 aBrycra 1995 r.
Ne 144-03 «O06 omepaTUBHO-PO3BICKHOI JEsTENb-
HocTH» (nmanee — @3 «O6 OP/l») 3akperuieH psii WH-
JUBHIYalIbHBIX CHOCO00B NpuHyxaeHus. Hampuwmep,
OTIepPaTHBHO-PA3bICKHBIE OpPTaHBI BIpPaBe W3BIMATh I0-
KyMEHTBI, MPEAMETHI, MaTepuansl U coolmeHus (na-
Jiee — IPEIMETHI), a TAKKE IPEPHIBaTh MPEIOCTABICHIE
yenyr cBsasu (eM. 4. 1 ¢T. 15 @3 «O6 OPLl»). Oneparus-
HO-pa3bICKHAs HayKa, OCHOBBIBASCH Ha MPAKTHKE Jes-
TEJIEHOCTH ONEPaTUBHBIX IMOAPA3JENICHUN, TOJHUMAET
BOIIPOCHI O CYIIECTBOBAHHUH U IPYTHX BUIOB OIICPATHB-
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HO-Pa3BbICKHOTO MpHUHYXIeHua [6, c. 85-86; 7, c. 74-
76; 8, c. 23-24; 9, c. 44-46; 23, c. 102-106]. [Tpu aTom
ydeHbIe B O0JIaCTH CBHICKOJIOTHH, KaK MPaBUIIO, aKlIEH-
THPYIOT BHIMaHKE HA TIACHBIX MX (pOpMax, OCTaBISL
0e3 BHUMaHUA NMPUHYIUTEIbHbIE AEHCTBUS, OCYILIECT-
BisieMble B pamkax OPJ] TaitHO OT Il — 00BEKTOB OlTe-
PaTUBHO-PA3BbICKHBIX MepomnpusTuii (nainee — OPM).

AKLEHTUpYd BHUMaHME Ha pa3BUTUU Hay4yHOMU
MBICTIM O TJAaCHBIX (OpMax NPUHYIUTEIBHBIX Mep,
ucrnons3yembix B OPJl, omeparnBHO-pa3bICKHAsT JIOK-
TPUHA B KakKOH-TO Mepe BBIMYyCTUJA M3 TOJISI CBOETro
3peHus MpoOieMy pa3pabOTKH YUYEHHS O HErNIaCHOM
OIEepPaTUBHO-PAa3bICKHOM MPUHYKICHUHU, O Ye€M CBHJIE-
TenscTByeT npoBeaeHHb A.1O. [llymunoBsiM ananm3
HAy4HO-HCCIIEIOBATEeIbCKUX paboT B paccMaTpuBa-
emoii obnactu [24, c. 324-395]. B OTKpBITBIX Hcclie-
JnoBaHUsX, NocBsmieHHbIx OPJ], He HaliTH moHsATUS
«HEIVIaCHOE OIEepPaTHBHO-Pa3bICKHOE INPHUHYXKIEHHUEY,
KJaccu(ukanuio crnocoOOB HEMTACHOTO MPUHYXACHUS,
OCHOBaHM uX npuMmeHenus u ap. Ilocnennee, B cBOIO
oyepesb, 10 CUX MOpP He MO3BOJMIIO CO3AATh JOKHOM
TEOPETHUYECKON TUIATQOPMBI JIJIsl 0OOCHOBAHHUS TE3UCa
00 YHUKaJIBbHOCTH METOJIa IIPABOBOTO PEryIUPOBAHUS
OIlepaTUBHO-PA3BICKHOM OTpaciy Npasa, XOTS UMEHHO
HeenacHocms (BblneneHo apT. — E.K.) oneparuBHO-pa-
3BICKHOTO IIPUHYXAEHUSA MOXKET CTaTh TEM IPU3HAKOM,
KOTOPBIH MO3BOJISIET MPOBECTH TPaHb MEXKIY CaMOCTO-
ATENbHBIMU ONEPAaTUBHO-Pa3bICKHBIMM NPaBOOTHOILIE-
HUSIMH U CMEXHBIMH MTPABOOTHOLIEHUAMHU APYTHX OT-
paciieit poccuiickoro npasa.

Uccnenosanusi, HanpaBJIeHHbIE HA U3YYEHUE TIPaK-
THKH TIPUMEHEHHS W TPOOJeM IPaBOBOTO PETYIH-
pPOBaHUS PA3IUYHBIX PAa3HOBUIHOCTEH INACHBIX Mep
MPUHYKICHUSA, HCNoNb3yeMbix B OPJl, 0Ge3ycioBHO,
UMEIOT OTPOMHOE 3HAa4YCHUE ISl Pa3BUTHS ONEpaTUB-
HO-pa3bICKHOrO npaBa. OHAKO C TOUYKH 3pEHUs CIel-
upUKaUK OTPaciIH OINEePaTUBHO-PA3BICKHOTO IpaBa
BOIIPOC O €€ CaMOCTOSATENIbHOM XapaKTepe Bpsil JIU TEM
caMbIM OyJIeT pellIeH, T.K. IEPEYHUCICHHbBIE MEPHI B CHITY
WX enacHoeo npumenenus (Beigeneno aBr. — E.K.) mo
cBoeil mpupoae OyayT OCTaBaThCS UM YTrOJIOBHO-IIPO-
LIECCYalIbHbIMM, WX aAMUHUCTPAaTUBHBIMH Pa3HOBU]I-
HOCTSIMH METOJIOB MPHUHYXICHHS, T.K. KIaCCHYECKHM
IIOCTYJIaTOM OIIepaTUBHO-Pa3bICKHOM TEOpUU SBISETCS
TE3UC O HEJAOMYCTUMOCTH MPUMEHEHUS PUHYIUTEINb-
HBIX MEp NPH MAcHBIX Popmax ocymecteiaeans OPM
[22, c. 38], yTo MOATBEPKIAETCS U PELICHUSMHU BbIC-
mmx cynoB Poccuiickont @eneparum [11, 16, 17].

Taxkum 006pazoM, ¢ y4eTOM TOro, YTO IJIACHOE IpH-
HyXaeHue, ucnonszyemoe B OPJI, B HacTosiiee Bpemst
HE BbIpaXkaeT crneuu(uKy OTpaciu OlNepaTHBHO-pa-
3BICKHOTO TIpaBa, HEOOXOIMMO aKIIEHTHPOBATh BHUMa-
HUE Ha HErIaCHOM MpHpoJe ONepaTHBHO-PA3bICKHOTO
IPUHYKACHUS.

B Teopuu mpaBa mon rocyJapcTBEHHBIM MPHHYK-
JICHUEM TTOHUMAETCSI METOJI BO3IEUCTBHUS, COCTOSIIHI
B MPHUMEHEHUH TOCYTApCTBCHHBIMH OpraHaMH H HX
JOJDKHOCTHBIMH  JTUIIAMH  YCTAHOBJIEHHBIX 3aKOHOM
Mep, MPEACTABIAIOUIMX COOOW CHUCTEMY MPaBOBBIX
OTPaHWYCHUH, IHUIICHUH, OOpPEeMEHEHWH WJIM WHBIX
JCUCTBHI, KOTOPBIC MO3BOJISIOT 3aCTABUTH OOS3aHHBIX
JIVII KCTIOTHUTH BO3JIOKEHHBIE HAa HUX IOPYYCHHUS U CO-
OJFONaTh YCTAHOBIICHHBIC 3aKOHOM 3alpPEThl, a TAKKe
00eCTIeYnTh TPABOMOPSIOK, 0€30MaCHOCTh JIMYHOCTH,
00IIeCTBa U TOCYAapPCTBA OT MOTCHIMATIBHBIX U Peallb-
HBIX yrpo3 [10, c. 17].

KoHTeHT-aHAU3 IOPUIUYECKON JIUTepaTyphl, IMO-
CBSIIIIEHHOW TTPOOIeMaM TOCYAapCTBEHHOTO IIPHHYK/Ie-
HUSI, TO3BOJISICT BBIJICIUTH TPU OCHOBHBIX CYITHOCTHBIX
€ro TpH3HaKa: l) OCYMIECTBISETCS CHEIUATBHBIMH
CyObeKTaMH — rOCyIapCTBEHHBIMH OpPraHaMH — B JIAIE
WX ODKHOCTHBIX JIMII; 2) JIMIA, B OTHOIICHWH KOTO-
PBIX OHO TPUMEHSETCS (OOBEKTHI MIPUHYXKICHHS), TIPE-
TEpPIICBAIOT OTPAHWUYCHUS, JINIIICHUS I 00peMEHEeHNS
paB ¥ CBOOO/; 3) UCHIONB3YETCsI B LENAX MOAASPKAHUS
MpaBoMOpsIKa, 0OecIedeHus: 0e30MaCHOCTH JIMYHOCTH,
00IIIECTBa U TOCYAAPCTBA OT MOTCHIMATIBHBIX U peallb-
HBIX yTPO3.

B 3aBucuMoctu OT (PyHKIHMOHAIBHBIX OCOOCHHO-
CTell HOpM, PerIaMEHTHUPYIONTIX TIPUHYXICHHE, BBIIe-
JISIIOT CIENYIONINE PAa3HOBUAHOCTU MPHHYIUTEIBHBIX
Mep: IOpHOMYECKas OTBETCTBEHHOCTDH; FOPHIMIECKast
3amuTa; obecrneueHne J0Ka3aTeNbCTB U 00s3aHHOCTEH;
IpeceueHre NPaBoHaPYIICHUI; TIPEIyPEKICHHAE TIPO-
THUBONPABHBIX JestHuil. [1o XxapakTepy rocyiapcTBeHHO-
TO BO3ICHCTBUS MEpHI IPUHYXICHUS MOTYT OBITH (hu-
3MYECKOT0, ICUXUYECKOTO, UICOJOTHUECKOro, NUMYIIe-
CTBEHHOTO, OPTaHMU3AIIMOHHOTO Xapakrepa [20, c. 75; 4,
c. 52-63].

Crnenyer oOpaTuTh BHUMaHHUE, YTO B TEOPUH IIpaBa
CYIIECTBYET J1Ba aHTATOHHCTHYCCKUX B3MIAAa HA TO-
HUMaHHE CYIIHOCTHBIX 0COOEHHOCTEH NMPHUHYKICHHS.

UccnenoBareny, yclOBHO OTHOCHUMBIE K TEpBOH
TpyIIe, AeNaloT akIeHT Ha HAMIUHU B MepaxX IpUHYXK-
JICHUSI BOJICBOTO MPU3HAKA, BBIPAYKEHHOTO B TOM, YTO
JIUIO, B OTHOIIEHHH KOTOPOTO OCYIIECTBISIETCS TOCY-
JApCTBEHHOE BO3JEICTBUE, TOHKHO OCO3HABATh JaH-
HbIid ¢akT. [Ipy 3TOM HCnob3ys NMPUHYKIEHHUE, TOCY-
JApCTBO JIUIIAET BO3MOKHOCTH OOBEKTa BO3ACHCTBUS
CBOOOJIHO JICHCTBOBAaTh MO COOCTBEHHOMY YyCMOTpe-
Huto [3, c. 3].

[IpencraBurenu BTOPOH TPYyIITEI HE CUUTAIOT BEI-
HIeyKa3aHHbBIM npu3HaK oOs3arenbHbiM. Hanpumep, mo
MHEHHI0 B.A. MenbHUKOBa, «...TOCYJapCTBEHHO-TIPA-
BOBOE€ MPHUHYXKIEHHE 10 "BOJEeBOMY'" acCleKTy 3aKJo-
9aeTcs BCEerJa He B MPEOJOICHIH BOJU TOIBIACTHOTO,
a UIIb B ee urHopupoBanum» [13]. JanHas mo3uuus c
TOYKH 3PEHUSI COBPEMEHHBIX PEajliii KaKeTCs BIIOJIHE
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000CHOBaHHOH, T.K. C pa3BUTHUEM HAayKH yNpaBICHUS,
a TaK)Xe TEXHOJOTHI WH(POPMAIMOHHOTO BO3JECHCTBHS
Ha OOILIECTBO BCE Yalle MOJHUMAETCS BOIPOC O TOCY-
JapCTBEHHOM M HETOCYNAapCTBCHHOM ITPUMEHEHHUH Tal-
HBIX METOJIOB MPUHYXIEHUS, MO3BOJIIOIIMX MaHUITY-
JMPOBATh JIOABMHU U TEM CAMBIM CYIIIECTBCHHO OTPaHH-
YMBaTh WX MPABO HA HEMPUKOCHOBEHHOCTb JIUYHOCTH
[2,c. 11].

JlumeHue nuna BO3MOXHOCTH JI€MCTBOBATH B CO-
OTBETCTBUM CO CBOEH BOJIEH HE BCErma MOXKET OBITH
npu3HakoM mnpuHyxaeHus [1, c. 85]. Hdusa mep, He
IpeTyCMaTPHBAIOIINX B 00S3aTEILHOM HOPSIKE 0CO3-
HaHUs JTULOM (pakTa BO3IEHCTBHS HA HETO, BaYKHOHU CO-
CTaBJLFONIEH MX MPUHYIUTEIHHON CYITHOCTH SIBISICTCS
«3aMporpaMMHUPOBaHHAs» BO3MOXKHOCTb OTPaHUYECHHS
OTIPEIICTICHHBIX TIPaB M CBOOO] YHOIHOMOYEHHBIM Op-
raHoM B IIeNsiX oOecrieueHus] YCTaHOBJIEHHOTO MPaBo-
HOpsIIKa WUIM HACTYIUICHHS BO3MOXKHBIX HETAaTHBHBIX
MOCJIEICTBUN.

OO0paiasch K HErIacCHOH CYIIHOCTH OIEpaTHBHO-
Pa3bICKHOTO TPUHYXKACHHUS, CIEeNyeT OTMETUTh, YTO
®3 «O6 OP/]» mpenocraBui onepariBHO-Pa3bICKHBIM
OopraHaM BO3MO)XHOCTb OIpaHHMYMBATh KOHCTUTYIMOH-
HBIC TIpaBa TPaXk1aH Ha HEIIPUKOCHOBEHHOCTH YaCTHOM
JKU3HY, JINYHYIO U CEMEMHYIO TaliHy, TallHy NEPENUCKHY,
TeNe()OHHBIX TIEPETOBOPOB, TOYTOBEIX, TENETPA(HBIX U
WHBIX COOOILEHUH, epeaaBaeMbIX MO CETSAM JJIEKTPH-
YECKOM M MOYTOBOM CBA3M, HEINPUKOCHOBEHHOCTh JKU-
JIUIIa, HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH (CT. 6, 8,
15 ®3 «O6 OP11y»).

CormnacHo ct. 1 @3 «O6 OP/l» paccmarpuBaemas
JESITeEHOCTh OCYIIECTBISIETCSl TIOCPEACTBOM IIpOBe-
nenust OPM. CooTBeTCTBEHHO, Jr00as MpUMeHseMas
B OPJ] Mepa npuHYXIEHUS JOJDKHA OBITh COCTABHOM
yacThio Kakoro-a1u6o OPM. C ygerom Toro, uto OPM
MPOBOJATCS KaK IIACHO, Tak H HernacHo (cT. 1, 15 @3
«O06 OPJl»), Mepbl onepaTuBHO-PA3BICKHOTO MPUHYXK-
JCHUST MOTYT WCIIONB30BaThCS B OTHOIICHHUH TPaXkKIaH
OTKPBITO WJIH B TaiiHE OT HUX.

To, 4TO TpaskAaHUH MOXKET HE y3HATH O IPHMEHE-
HUM B €r0 OTHOLICHWH KaKUX-TMOO MpaBOBBIX Orpa-
HUYCHHH, HE JOJDKHO PACICHUBATHCS KaK OTCYTCTBHUE
(bakta mpuMeHeHHUs Mep NpHUHYXIAeHHs. HernacHbie
OPM, Brnekymme aisi TpakJaH OTPAaHUYCHHS MX KOH-
CTUTYLIMOHHBIX TIpaB M CBOOO, CIeAyeT CUUTATh MpH-
HYXICHHEM, T.K. OHH 00NajgaroT BCEMH TpeMs BBIje-
JICHHBIMH paHee 00s3aTeNbHbIMU MTPU3HAKAMMU: CIIELU-
ANBHBIN CYOBEKT IPIMEHEHNS; 00BEKTHI IIPHHY K ICHHS
MPETEpreBalOT OrpaHUYEHUs OMNpeIeSIeHHBIX IPaB;
UCTIONB3YeTCS B IETSX HOMICPKAaHHS MPaBOIIOPSIKA,
obOecreueHUsT OC30IMACHOCTH JIMYHOCTH, OOIIEeCTBa U
rOCyJapCcTBa OT MOTCHINAIBHBIX M PEaJIbHBIX YTPO3.

C TOYKM 3peHUs CYHIECTBYIOIIUX B IOPUAUYECKON
Hayke Kiaccuukamui, ¢ yd4eroM (QyHKIHOHAIBHBIX

OCOOCHHOCTEH OIEepaTUBHO-PA3bICKHOTO TMPHUHYXIe-
HUA, ucnonszyemoro B xoae OPM, ero ciemyer oTHO-
CUTh K MepaM oOecreyeHHs JOKa3aTeIbCTB U Mepam
[IpECEUeHHUs WIN MPEenyNpexKIeHUs NpecTYIIeHUH.
JlaHHBII BBIBOJI OCHOBBIBAE€TCS HAa TOM, YTO Ha3HAuUEHHUE
OPM - cobupanue wHpOpMaIu, HEOOXOMUMOW IS
penieHus 3ana4, 3akperuieHHbIX B cT. 2 @3 «O6 OPIy»
[18, c. 27]. [losTomy B pamkax OPM orpannuenue
MpaB rpa)<IaH OCYIIECTBIAETCS ONEepaTUBHO-Pa3bICK-
HBIMH OpPTaHaMU IJIS1 TOTO, YTOOBI IIPOBEPUTH U 33/I0KY-
MEHTHPOBATh NPUYACTHOCTD JIMLA K MPOTHUBOIPABHOM
JEATENFHOCTH W TIPH HEOOXOAWMOCTH TIPEIYIpPEaAnTh
WM TIpecedb COBEPUICHHE UM MPOTHUBOIIPABHBIX JEH-
cTBuUii (Oe3mercTBY).

Kak yxe ormeuanocs, B xone mposeneHus OPM
OIIEPaTUBHO-PA3bICKHBIE OpraHbl BIIpaBe OCYILECT-
BIISITh U3BATHE MPEIMETOB, a TAKXKE MPEPHIBATH MPEaO0-
CTaBJIEHUE YCIIyT CBS3U. YKa3aHHbIE JEHCTBUS olepa-
THUBHO-Pa3bICKHAs HayKa TPaAULMOHHO paccMaTpHBaeT
B Ka4€CTBE Pa3sHOBUIHOCTEH Mep ollepaTUBHO-Pa3bICK-
HOTO MPHUHYKJEHHS, HANpABICHHBIX Ha MpeceueHHue
MIpaBOHAPYIICHUS W JOKyMEHTHpOBaHHE (DaKTOB Ipe-
CTynHOH aearenbHOCTH [15, c. 607-628]. Ilepeuuncien-
HbIE€ MEPbI 1O0JKHBI IPUMEHATHCS TOJIBKO B paMKax Ka-
Kkux-u60 koHkpeTHbIX OPM. Hanpumep, uzbsitue Kak
Mepa IPeCceUyeHus YacTo UCIOJb3YEeTCs B paMKax Ipo-
BEJICHUS OIEPAaTUBHOTO OCMOTpa WM cOopa oOpas3ioB
JUI CpaBHUTENBHOTO HccaenoBanus. [IpepriBanue yc-
JIYT CBSI3M MOXKET MPUMEHSATHCS U MPEAyPexACHUS
WM TIPECEUEHUs] IPECTYIUIEHUS B paMKax IPOBEIEHUs
OPM — npocnymunBaHue Tele(OHHBIX MEPETOBOPOB.
JlaHHbIe MepBI ClleyeT paccMaTpuBaTh B KaueCTBE J0-
MOJTHUTEILHOM YacTu Oojiee oOuieil Mepbl NpUHYXIe-
Hus — koHKpeTtHoro OPM. C yderom monoxxennit 9. 1
cT. 15 @3 «O6 OPl» OoHM MOTyT HMPUMEHSTHCS Kak
IIaCHO, TaK M HEIIaCHO, YTO MOJATBEPHKAAET CYXKIECHUE
0 HaJguyuM (pakTa CyliecTBOBaHMS HETJIACHOTO omepa-
THUBHO-Pa3BICKHOTO TIPHHYKACHHS KaK 0CO00H paszHo-
BHUJHOCTHU FOCYAapCTBEHHOTO MPUHYKACHUSI.

Belnieyka3anHoe 103BOJISET ClIeNaTh BBIBOJ O TOM,
yto Bce OPM, B paMKax KOTOPBIX OCYLIECTBISETCS
TallHOE U3bATUE Yy JIMLA U3 €ro 3aKOHHOI'O IOJb30Ba-
HUS, BIAJICHUS WK PACTIOPSKEHUs TOKYMEHTOB, ITpe-
METOB, MaTepUaJIOB U COOOIIECHHH, a TakXKe MPOH3BO-
JUTCS TIPEphIBaHNE PEAOCTABICHUS MY YCIYT CBSI3H,
CJIEyeT OTHOCUTh K HEIIaCHBIM OIE€paTHBHO-Pa3bICK-
HBIM MepaM MPUHYKICHHUs, HallPaBJICHHBIM Ha OTPaHU-
YeHHUE NPaB COOCTBEHHOCTH WIIM TIPaB Ha MONB30BAHUE
yCIyraMu CBS3H.

Hcmone3yst  BBIIEYKAa3aHHBIE  KIIACCHU(DHKAIIUH,
JaHHble CIOCOOBI MPUHYXKACHUS MOXHO OTHECTH K
MepaM MMYILECTBEHHOIO U IICUXUYECKOIo XapakTepa.
[Ipu 5TOM He chenyeT cuuTaTh, YTO €CIH B XOJle MPOBe-
JeHHs Kakoro-imbo HentacHoro OPM He ocymecTis-
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eTCs U3bSTUE WM MpepbIBaHUE YCIYT CBA3H, TO B HEM
OJJHO3HAYHO OTCYTCTBYET JIEMEHT NpUHYXIeHus. [
000CHOBaHMsI JAHHOTO Te3UCa aKIEHTHUPYEM BHUMaHHUE
Ha [CUXWYECKOM INPHUHYKAECHUH, HOJA KOTOPHIM IOHU-
MaeTcsi UH(POpMALIMOHHOE BO3JEHCTBIE HA BOJIIO JIMIA
(0OBEKT MPHUHYXKICHHS ), OCYIIECTBISIEMOE C IEINTBI0 0051~
3aTh €r0 BBIIIOJHUTD BBITOAHBIE AJIsi CyOBEKTa MPUHY K-
JEHUsT NEHCTBUS WINM BO3AEP)KaThCsl OT BBIIOJIHEHUS
OMpeneNeHHbIX neicTauii [21, c. 24-25].

PaccmarpuBas Bugst OPM, 3akpernieHHbIX B CT. 6
®3 «O6 OP/]», MOXHO BBIICIUTH TE€ U3 HUX, KOTO-
pble TO3BOJIAIOT OIEPaTHUBHO-PA3bICKHBIM OpraHaM
B JIOMyCTUMOH 3aKOHOAATEIbCTBOM CTENEeHH BO3-
JIeiCTBOBaTh Ha BOJIIO M, COOTBETCTBEHHO, IOBEJE-
Hue nui — oobekToB OPM. K HUM cieayer oTHecTH
IIPOBEPOUHYIO 3aKYyNKY, KOHTPOIUPYEMYIO OCTABKY,
OTepaTUBHOE BHEAPEHHE M ONEPaTUBHBIN dKCIIEpPH-
MEHT, yclIOBHO Ha3biBaemble OPM BemomMcTBEeHHOTO
CaHKIIMOHUpOBaHUs. JlaHHBIA BBIBOA OCHOBBIBAETCA
Ha UCCJIENOBAaHUU CYIIHOCTHBIX MX XapaKTEPHUCTHK.
B uwactHoCTH, 001Iel cienudukoii ykazanasix OPM
ABJIAETCS TO, YTO B paMKax MX MPOBEIEHUS OPraHbl,
ocymectpisomue OPJl, cTpeMsTcss HCKYyCCTBEHHO
co37aTh YCJOBHS, IIPU KOTOPBIX JHIIA, 3al0Jl03PEH-
Hbl€ B IMPUYACTHOCTU K MPECTYMHOH NesATeIbHOCTH,
HAUYMHAIOT IPOSABIATH CBOM NPECTyIHbIE HAMEPEHMUS,
HE 0CO3HaBasi, YTO MOBOJOM K UX ACHCTBHUIO omocpe-
JIOBaHHO CTaJjia BOJIA NOJKHOCTHBIX JIML OIIEPaTUBHO-
Pa3bICKHBIX OPTaHOB, CTPEMALINXCS OCYIIECTBUTH 3a
HUMU KOHTPOIIb.

Hanpumep, B pamkax mpoBEpOYHOH 3aKyNKH CO3-
JAfOTCSl YCIOBHSA, IO3BOJLIOIINE pa3padaTbiBaeMbIM
JUIIaM Ha4yaTh OCYLIECTBICHUE TPOTHUBOIIPABHOM cle-
KU Kymu-npopaxu. IIpoBoas KOHTposiupyemyro IHo-
CTaBKy, OIEpPaTUBHO-Pa3bICKHbIE OPTaHbl CTPEMSTCA
co37aTh OOCTaHOBKY, B XOZ€ KOTOPOH IpOBEpSCMEIC
JIMIIA 110 X BOJU PAaCKPOIOT COCTAB MPECTYIMHOM TPyII-
IIBl, POJIb M1 HAMEPEHUS Ka)KIO0r'0 €€ yYacTHHUKA.

AHaJOTUYHBIE LENHU MPECHEAYIOTCS IMpH Olepa-
TUBHOM BHEJIPEHUHU M ONEpPaTHBHOM JKclepuMeHTe. B
pamkax gaHHelx OPM, Onaromaps JjereHIWpOBaHHUIO
JIMYHOCTH HETIaCHOTO COTPYAHMKA, UMUTALIMHU UM IIPO-
TUBOIMPABHON JEATENBHOCTH, CIIOCOOHOCTSM €ro OKa-
3bIBaTh IICUXOJIOTHYECKOE BO3AECHUCTBUS Ha «IPECTYII-
HUKOBY», PEaU3yIOTCs ONlepaTUBHbIE KOMOMHALIMH, T1O-
3BOJISIIOILME pellaTh 3a7aul, NMPelyCMOTPEHHbIE CT. 2
@3 «O6 OPI».

Jannbie neficTBUs, PaKTHIECKH MPEICTABIISIONINE
u3 ce0sl MeTOJl MAaHUITYJTUPOBAHUS MIOBEICHUEM 3aII00-
3pEHHBIX JIHII, CIEAYyeT CUYMTATh MPAaBOBBIMHU CIIOCO0a-
MU HEIJIACHOTO TICUXUYECKOro MpuHYXAeHus. OaHako
OHH OyIyT 3aKOHHBI TOJIBKO B TEX CiIydasx, korqa OPM
MIPOBOJMIIOCH YTIOTHOMOYEHHBIMH CYOBEKTaMH MPH Ha-
JIMYUY [IPEyCMOTPEHHBIX HOPMaMH IIpaBa OCHOBAHUH,

¢ cOONIOICHNEM YCTaHOBIIEHHBIX YCJIOBHH, HCKIIIOUH-
TenpHO s pemenus 3anad OPJl, u mpu aTom omepa-
THUBHO-Pa3bICKHBIMM OpraHaMu He ObLJIO JOMYLIEHO
IIPOBOKALIHU.

C yueroMm TOro, yTo BhIIENepeuncieHHsie OPM
SIBJIIIOTCS. 11O CBOEMY COJEP’KaHHIO KOMIUIEKCHBIMH U
BKJIFOYAIOT B CBOM COCTaB JAPYrHe€ MEPONPHUSATHS, MPo-
BOJIMMBIC B HEIIaCHOM (opme (Harmpumep, omnpoc, Ha-
OnrofieHe, OTOXKIECTBICHNE JIUYHOCTH), CIIeJ0BaTeNb-
HO, B COZI€P)KaHUM 3THUX YCJIOBHO Ha3bIBAEMBIX «IIPO-
CTBIX» OINEPaTUBHO-PA3bICKHBIX JEHCTBUN MOTYT MpH-
CYTCTBOBaTb JIEMEHTHl MNpUHYXIeHUs. KocBeHHBIM
00pa3oM 3TOT BBHIBOJ MOATBEP)KAAECTCS MHEHHUEM He-
KOTOPBIX aBTOPOB, KOTOPBIE NIpeJIaratoT UCI0Ib30BaTh
OPM «naOntofieHue» B KadyecTBE HETNIAaCHOrO METOoAa
OCYILECTBJICHUS aJIMUHUCTPATHBHOIO Haja30pa 3a JIu-
LIaMH, OCBOOOXKJICHHBIMH M3 MECT JIMIIEHHUS CBOOOBI
[12, c. 44-45].

Anamus nonoxenuit @3 «O6 OP/]» mo3BoisET BbI-
JICNUTh KJIFOYEBYIO MpobieMy B cepe mpaBoBOTo pe-
TYJIMPOBaHMs HETJIACHOTO MPUHYKAeHUs. B yacTHOCTH,
B JEWCTBYIOLIEM 3aKOHOJATEILCTBE OTCYTCTBYIOT I1O-
HSATHBIE U OTKPBITHIE MTPAaBUJIa MIPOBEICHUS HENIACHBIX
¢bopm OPM u npuMeHEeHHS B XOJI€ X OCYIIECTBICHHUS
Mep NPUHYXKACHUS, 32 HCKIIOUEHHEM HOpM, peria-
MEHTHUPYIOLUX YCJIOBUSI IIPOBEAECHUS MEpONpUATHI
CyeOHOTO WIJIM BEIOMCTBEHHOTO CaHKIIMOHHUPOBAHUS.
Hanpumep, ®3 «O6 OPJl» He packpbiBaeT IpaBHia
HEINIaCHOTO M3bATHUS MPEIMETOB, MOPSAIOK MpephIBa-
HUS NPEJOCTaBIEHUS YCIYyT CBSI3U, IPOLEAYpPHI HEIo-
cpeactBeHHoro nposeaeHus OPM u odopmieHust ux
Pe3y/bTaToB.

00600111251 BBIIEU3IOKEHHOE, MOXKHO C/AETIaTh Clie-
JYIOIIME BBIBOADIL:

1. [Tpuny>Xa€HUE KaK OAMH U3 BIIEMEHTOB METOJa
npaBoBoro perymupoBanust OP/] Haxonut cBoe oTpake-
HUE B HOPMax ONepaTHBHO-PA3bICKHOTO 3aKOHOAATENb-
CTBa.

2. B cuny cnenuduueckoro xapakrepa GopMm pac-
CMaTpUBaeMOM NEATEIIbHOCTH Mepbl NPHUHYKICHUS B
JaHHOH cdepe MOryT ObITh KakK IVIaCHBIMH, TaK U He-
IJIACHBIMU ¥ HENIOCPEICTBEHHO MPOSBIISAIOTCS B PaMKax
MIPOBEACHUS paznuuHbIX BUI0B OPM.

3. C ToukH 3peHUS NEHCTBYIOIIETO 3aKOHOAATEh-
CTBa IVIACHBIE METONbI MPHHYKICHHS, HCIIOJIb3yeMble
B xome mpomsBoactBa OPM, mMeroT yromoBHO-TIPO-
LecCyalbHYI0 WIM aJMUHHUCTPAaTUBHYIO mpupony. He-
IJIaCHBIE )K€ METOJbl NPUHYXKIEHUS, IPUMEHSIEMbIE B
paccMaTpuBaeMoi AEATENbHOCTH, SBISIOTCA crienudu-
YECKUMH MPUHYAUTEIbHBIMU MEPaMU OIlEepaTUBHO-pa-
3BICKHOTO XapakTepa, OTIUYHBIMH OT OIHOMMEHHBIX
Mep YKa3aHHBIX cep OesITeNbHOCTH.

4. Tlo xapakTepy roCylapcTBEHHOIO BO3ICHCTBUS
HEIJIaCHOE OIEPaTUBHO-PA3bICKHOE NMPHUHYKIEHHE OT-
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HOCUTCS, KaK MPaBUII0, K MEpaM MPUHYXKJICHHUS ICUXHU-
YECKOr0 M MMYIIECTBEHHOIO XapakTepa. dusuueckoe
OpuHyXJeHue, ucnons3yemoe B xome OPJl, cinemyer
OTHOCUTB K YTOJIOBHO-NPOLECCYaIbHbIM UM aJIMHHHU-
CTPaTUBHBIM MepaM.

5. B HacTosniee Bpems OTCyTCTBYET JOJKHOE 3aKO-
HOZIATEIbHOE PETYIUPOBAHUE MPOLEAYP MPUMEHEHHS
HEMNIACHBIX MEp ONEPaTUBHO-PA3bICKHOIO MPHHYkKIE-
HUsI, YTO CBHUJETEIbCTBYET O HEOOXOJUMOCTU COBEp-
LIEHCTBOBAHUS JJAHHOIO IPAaBOBOTO HHCTUTYTA.

6. C Touku 3peHHs 0cOOEHHOCTEH onepaTUBHO-pa-
3BICKHOTO TIPHHYKJCHUS U €r0 KIFOUSBBIX MPU3HAKOB
HETJIACHOE OIEePAaTHBHO-PA3bICKHOE MPHHYKICHHE —
3TO MCHodb3yeMble Juisi pemeHus 3aaad OPJ] taitnbie
METOMBI BO3JACHCTBUS Ha JIUII, 3aII003PEHHBIX B TPH-
YaCTHOCTH K IOJTOTOBKE HWIIM COBEPIICHHIO TMPECTY-
IJICHUS, COCTOSAIIME B MPUMEHEHHH MPAaBOMOYHBIMHU
TOCyIapCTBEHHBIMH OpTaHaMH B XOJIE TMPOBEICHHS
OPM yCTaHOBIICHHBIX 3aKOHOM MeEp, OrpaHHYHMBAIO-
IIUX WX TIpaBa u CBOOOIBI.

Jumepamypa

1. Azapos B.A., Ky3nenoB E.B. TeopeTnueckne 0CHOBBI ()OPMHUPOBAHUS OTPACIIH ONEPATHBHO-PO3BICKHOTO
npasa: MoHorpagus. M.: FOpnutuadopm, 2016. 208 c.

2. Actadnea H.C. MHpopMaIMOHHO-TONIMTHYSCKHE MAHUITYJISIUN: CUTYyaTHBHBIC TpOsBIcHHS // BecTHHK
Camapckoro rocynapctseHHoro yausepcutera. 2011. Ne 9. C. 4-10.

3. baxpax /I.H. AnMuHUCTpaTHBHAS OTBETCTBEHHOCTh: yueOHOe ocooue. M.: FOpucnpynenmus, 1999. 112 c.

4. Bepmuanaa C.M. O cOOTHOLIEHNN OXPaHUTEIBFHBIX HOPM U HOPM IpUHYXACHUS // Poccuiickuii ropuaiue-
ckmit xxypHai. 2011. Ne 4. C. 52-63.

5. I'yces B.A. CraHoBiieHHE U NEPCIEKTUBB! PA3BUTHS ONEPATUBHO-PO3BICKHOM oTpaciu mpasa // Mctopus
rocynapcrsa u ipasa. 2010. Ne 14. C. 40-44.

6. EpmakoB C.B. Hexotopsle mpo06ieMsbl BEISBICHUS M JOKYMEHTHPOBAHHUS B3ITOUHHUECTBA B chepe 3ApaBo-
oxpanenus / Becthuk bapraynbckoro ropuaudeckoro uactutyta MBJI Poccun. 2010. Ne 18. C. 83-87.

7. EpmaxoB C.B. [IpaBoBas perimaMeHTaIus POU3BOJCTBA OMEPATUBHO-PO3BICKHOTO U3bATHS MPEAMETA B3AT-
ku // BectHuk bapHaynbsckoro ropuandeckoro uactutyTa MBJl Poccnn. 2010. Ne 19. C. 74-76.

8. EpmaxoB C.B. [IpaBoBas periameHTalns IPOU3BOACTBA ONEPATUBHO-PO3BICKHOTO 3aJIepKaHUs B3ATOYHUKA
C MOJINYHBIM // AKTyaJIbHbIC TIPOOIEeMbI OOPHOBI C MPECTYIUICHUSIMA U HHBIMU TIPABOHAPYIIICHUSMH: MaT-JIbI JICBS-
TOW MEXyHapOJHOI HayuHO-pakTH4eckoi kKoH}-1mu. bapuayn: BIOW MBJ/I Poccuu, 2011. C. 23-24.

9. Epmakos C.B. [IpoGieMbl mpaBOBOTO peryupoBaHus 00pbOBI CO B3ITOUHUYECTBOM B chepe 31paBooXpaHe-
HUS, CBSI3aHHBIE C HECOBepILIeHCTBOM HopM PDenepanbHoro 3akoHa Poccuiickoit @eneparuu ot 12.08.1995 Ne 144-
®3 «O06 orepaTUBHO-PO3BICKHOM JeSITeTLHOCTHY // AKTyanbHbIE IPOOIeMbl 00PHOBI C IPECTYIIIICHUSIMH U HHBIMH
MIPAaBOHAPYLICHUSIMH: MaT-JIbl OIMHHAALATON MEXAyHAPOIHON HayuyHO-TpakTHiIeckoi koHp-1mu. bapuayn: BION
MB/I Poccun, 2013. Y. 1. C. 42-46.

10. KamtynoB A.J1. O6 OCHOBHBIX uepTax U HOHSITHUU TOCYAApCTBEHHOro HmpuHyxJeHus // IocynapctBo u
npaso. 2004. Ne 12. C. 10-17.

11. Kaccanmonnoe onpeaenenue Bepxosroro Cyna PD ot 9 suBaps 2013 . Ne 45-012-77 [DneKTpOoHHBIH
pecypc]. Hdoctym u3 cripas.-npaBoBoii cucteMbl «KorcynprantlLirocy.

12. Kamxkuna E.B., Penbes A.I. HernacHblil METOA OCYILECTBIEHUS aIMUHUCTPATUBHOIO HA(30pa 3a JIULIaMHU,
OCBOOOXICHHBIMH U3 MECT JIMIICHUS CBOOOIBI, KaK CIECIMATbHBINA MPUHIUIT JaHHOTO WHCTUTYTA // TIpobnemMsr
IIPaBOOXpaHUTENbHOM AeaTenbHoCTU. 2016. Ne 4. C. 42-46.

13. MenbaukoB B.A. IIpoGieMbl onpeeneHus MOHATHS aIMUHUCTPATUBHOTO MPUHYKACHUS // AJIMAHUCTpa-
TUBHOE TipaBo U mpornecc. 2012. Ne 1. C. 2-8 [OnekrponHbIid pecypc]. JocTyn U3 cnpas.-paBOBOM CHUCTEMBI
«KoncynsrantlImocy.

14. Mys3bruenxo JI.C. TaliHoe npuHYX/JeHUE JINYHOCTH KaK COIMaIbHO-TICUXojoruyeckoe spienue // Cospe-
MEHHbBIE TIPOOJIEMBI TIpaBa W yIpaBJICHUS: COOPHHK JOKIAI0B 4-i MEXIyHApOIHOW HaydyHOU KoHG-1wm. Tyna,
2014. C. 161-163.

15. OneparuBHO-pO3bICKHAs AesiTenbHOCTh: yueOHuk / o pen. K.K. lopsimaora, B.C. OBunnckoro, I'K. Cu-
HunoBa, A.1O. lllymunosa. 2-e u3n., nom. u nepepad. M.: UTHOPA-M, 2004. 848 c.

16. O6 oTka3e B MPUHATHH K PACCMOTPEHUIO kaloObl rpaxkaaHnnHa MuxaiinsHa CypeHa MuxaitioBuua Ha
HapylIeHHe ero KOHCTUTYIIMOHHBIX TpaB cTaTheit 5 u myHkToM 4 crateu 10 3akona Poccuiickoit @eneparuu «O
MUJIHIIAWY, a TaKKe CTaThed 2 W MYHKTOM 7 4acTH NepBoi ctathu 6 denepanbHoro 3akoHa «O0 onepaTHBHO-
PO3BICKHOM JeSTeTbHOCTHY [DNeKTpoHHBIN pecypce]: onpenenenne KoncrutymumonHoro Cyna PD ot 15 anpens
2008 . Ne 312-0-0. Joctym u3 cripaB.-ipaBoBoit cucteMbl «KoncymprantlLitocy.

120 AnTaickuii lopugudeckuii BectHuk Ne 4 (20) 2017 r.



YFOI0BHbIN MPOLLECC, KPUMUHAJINCTUKA, CYAEBEHAA SKCNEPTU3A,
OMEPATUBHO-PA3bICKHAA AEATE/IbHOCTb

17. OO0 oTkaze B NPUHATHU K PACCMOTPEHHUIO Kano0bl rpaxknanuHa Jlutesaka Makcuma MuxaitioBuua Ha
HapyIIeHHe €ro KOHCTUTYIMOHHBIX IpaB psioM nonokennit dexepanbHoro 3akoHa «OO0 orepaTHBHO-PO3BICK-
HOM JesTeIbHOCTH» [DNeKTpoHHbIN pecypc]: onpenenenune KoncturynuonHoro Cyna PO ot 23 centsa6psa 2010 1.
Neo 1197-0O-0. octyn u3 cripaB.-ipaBoBoii cuctemsl «KoncynpranTlLirocy.

18. OcHOBBI OnEepaTUBHO-PO3BICKHON fesiTenbHoCTH: yueOHuK / mox pea. C.B. Crenammuna. CII6.: Jlanb, 1999.
704 c.

19. ITapnucosa T.E. MeToa yroJoBHO-IIPOLIECCYANbHOTO PEryJIMPOBAHUS: AUC. ... KaHA. I0pUI. Hayk. KpacHo-
nap, 2005. 194 c.

20. Catuna D.A. IloHsTHE U BUJIBI TOCYNAPCTBEHHOTO NpUHYXaeHUs // BecTHHK TaMOOBCKOTO yHUBEpCUTETA.
Cepus: I'ymanurapusie Hayku. 2003. Ne 2. C. 72-76.

21. Typuusia U.B., Ynopos 1.B. Busbl rocynapcTBeHHOTO NPUHYXIEHHS, TIPUMEHIEMOTO MIPABOOXPAHUTEb-
HBIMH OpTaHaMH, U IIPUHIIMITEI ero peanu3anuy // [IpaBo u npaktuka. 2013. Ne 4. C. 21-28.

22. Yeuetun A.E. CoBpeMeHHas oNepaTUBHO-PO3BICKHAS JEeSITEIbHOCTh U PUHYXAeHHE // OniepaTUBHUK (ChI-
muK). 2015. Ne 1. C. 37-42.

23. Yymapos C.A., Kenesnsak H.C. 3agepxanue, 1ocTapieHne, JOCMOTP MPH OCYIIECTBICHUU ONEPaTUBHO-
PO3BICKHOH IEATENILHOCTH: MMOCTAHOBKA MPpo0iieMbl // OTniepaTHBHO-PO3BICKHOE MPABO: COOPHHUK HAYYHBIX CTATCH.
Bomnrorpaz, 2014. C. 102-106.

24. llymunor A.}O. OneparnBHOo-pa3bickHas Hayka B Poccuiickoit ®deneparnuu: monorpadus: B 3 T.; T. 1I:
Odunocodus onepaTuBHO-pa3bICKHON Hayku. M.: M3narensckuit nom WM. Hlymunosoii, 2014. 416 c.

AnTaickuii lopnguueckuii BectHuk Ne 4 (20) 2017 r. 121


http://elibrary.ru/item.asp?id=15597089
http://elibrary.ru/contents.asp?issueid=928140
http://elibrary.ru/contents.asp?issueid=928140
http://elibrary.ru/contents.asp?issueid=928140&selid=15597089

YrOI0BHbIN MPOLLECC, KPUMUHAZINCTUKA, CYAEBHAA SKCNEPTU3A,
OMEPATUBHO-PA3bICKHAA AEATE/IbHOCTb

VIIK 343.364:343.985.5
A.JO. Caghponos

Cneocmeennoe ynpasnenue Cneocmeenno2o komumema P® no Anmaiickomy Kkparo

E-mail: Safronov.au@gmail.com

CNocob COBEPWWEHHUA NMPECTYN/IEHUA MO YTO/Z1IOBHbIM AE/IAM
O ®PA/IbCUPUKALNU AOKA3ATENBCTB U (U/1IN) PE3Y/IbTATOB
OMNEPATUBHO-PA3bICKHOM AEATE/NIbHOCTU

B cmamve cnocob coeepuienuss npecmynienuil paccmampueaemcs Kak 00U U3 OCHOGHbLIX dleMeH-
MO8 KpUMUHATUCMUYECKOU Xapakmepucmukuy npecmynienus. Ha ocnoee ananuza muenuii y4éHuix u u3-
VUeHUsl Y2ONI0BHbIX Oell CUCIEeMAMUUPOBAHA UHGOPpMAYUsL O CNOcobe cogepuleHUsi NPeCmynieHull U e2o
CmpyKmype, BPeon0NCEHO €20 NOHSIMUE U PACCMOMPEHbL CROCOObL COBEPUIEHUsL PAaTbCUDUKAYUL 00KA3A-
menbeme u (Unu) pe3yibmamos onepamuo-pasblCKHOU 0esmenbHOCL.

Kniouesvie cnosa: npecmynnenue, KpUMUHATUCIUKA, (PanbCcugurayus, 00Ka3amenbCmed, Y20i06HOe
0e110, ONEepamuBHO-pPA3bICKHASL OeSIMENbHOCIb, CHOCOD COBEPUIEHUsl, CIPYKIMYPA CNocoba, pe3yibmambl

onepamueﬂo-pa%zcmioﬁ desimenbHOCMIL.

A.Yu. Safronov

Investigation Department of Investigative Committee of the Russian

Federation for Altai Region
E-mail: Safronov.au@gmail.com

THE METHOD OF COMMITTING THE CRIME IN CRIMINAL CASES
ON FALSIFICATION OF EVIDENCE AND (OR) RESULTS
OF OPERATIONAL-INVESTIGATIVE ACTIVITY

The article examines the crime commission method as one of the key elements of the offence forensic
characteristics. The information on the crime commission method and its structure is systemized on the
basis of scientific opinion analyses and criminal case investigation. The article proposes its concept and
considers the methods of falsification of evidence and (or) results of operational-investigative activity.

Key words: crime, forensic science, falsification, evidence, criminal case, operational-investigative

activity, commission method, method structure.

Jlo HacTosero BpeMEHUM B KpPUMMHAIMCTHUYE-
CKOIl TuTeparype OTCyTCTBYET €IUHOE MHEHUE KaK II0
OIIPeIeNICHUIO TTOHATHS «CIOCOO COBEpIICHHS IPECTY-
IUIEHUs», TaK U 10 ero cTpykrype. HecMmorpst Ha 3710,
MO/IAaBNIAIONIEE OONBIIMHCTBO YUEHBIX-KPUMHUHAINCTOB
MOJIAraoT, YTO CIIOCOO COBEPLICHUS NIPECTYILUICHUS SIB-
JSIETCSl OMHUM M3 HanboJsiee BaXKHBIX AJIEMEHTOB KpH-
MUHAJIHCTUYECKOH XapaKTEepUCTUKU MPECTYIIICHUSL.

PaccmarpuBas 3HaueHHe 3HaHHA CIIOCO0a COBEp-
LIEHUs! IPECTYIUIEHUS] U €0 PO B CTPYKTYpe KPUMHU-
HajucTuaecko xapakrepuctuky, H.B. HoBuk yxasbl-

BAET, YTO «aKKyMYJIUPYS Pa3HOCTOPOHHIOI M BAKHYIO
HHPOPMAIHIO, CHOCO0 COBEPIICHUS B KOHKPETHOM
MPECTYIUICHNH WHJWBHUIyaJeH W HEMOBTOPUM. BrI-
CTyTasi HOCUTEIEM HICHTHU(PHUKAIIMOHHON, TOMCKOBOM
Y MHOH MH(OPMAINH, UCTIONB3YETCS B PEIICHUH KpH-
MUHAJIHCTHYECKUX 3a7a4 OKa3bIBAHUS, OCHOBAaHHBIX
Ha TOM, YTO JESHUE ONpPEACIEHHBIM CITIOCOOOM MOXKET
OBITH COBEPILCHO JIUIIb KOHKPETHBIM YEJIOBEKOM, 00-
JIQTAI0NIAM COOTBETCTBYIOIIUMH JTMYHOCTHBIMH JaH-
HEIMU» [33, c. 23]. 1o muenuto B.K. I'aBrno, Hapsgy c
JPYTUMH 3JIEMEHTaMU KPUMHHAJIMCTHYECKON XapaKTe-
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PUCTUKU NPECTYIJICHUS «CIIOCO0 COBEPIIECHUS MPECTY-
IUIEHUS PacKpbIBA€T OCHOBHBIE OTIMUYUTENbHBIE IPU-
3HaKu J1r00oro mpectymieHus» [10, c. 156].

Taknum 06pa3oM, MOXKHO CIIeNIaTh BEIBOA O TOM, UTO
Croco0 COBEpIICHUS! MPECTYIUICHUs SABJISIETCS OJHUM
U3 O00S3aTeNBHBIX AJIEMEHTOB KPUMHHAJIHCTHYECCKOM
XapaKTePUCTHKHU MPECTYIUICHUS, U3YYEHUIO KOTOPOTO
yIENsIM BHUMaHUE Ha MPOTSDKEHUM 3HAYUTEIbHOIO
nepuoja BpeMeHu MHorue yuensle [21, c. 29; 34, c. 89-
91; 8, c. 3-17; 17, c. 82; 40, c. 222; 10, c. 167; 24,
c.5-31; 18, c. 132-134; 39, c. 67-70; 6, c. 28].

PaccmarpuBast cTpykTypy crocoba COBEpIICHHS
npectyminenus, [.I. 3yiKkoB mpuiien K MHEHHIO, YTO
CIOCO0 COBEpIICHHS MPECTYIUICHUS — 3TO «CHUCTe-
Ma JEUCTBUI MO MOATOTOBKE, COBEPLICHUIO U COKPbI-
TUIO MPECTYIUIEHUS], JETEPMUHUPOBaHHAs YCIOBUAMU
BHEIIHEH Cpeabl U NCUXO(PHU3MUECKUMH CBOWCTBAMH
JMYHOCTH, CBSI3aHHBIMH C M30HpaTeNbHBIM HCIIOH30-
BaHHEM COOTBETCTBYIOIIUX CPEICTB U YCIOBUH MecTa
u ero Bpemerm» [21, c. 205]. IIpu sTom Henb3st HE OT-
METHUTb TOTO, YTO aBTOP, HAPSAY C MOATOTOBKOM, CO-
BEPILUEHUEM U COKPBITHEM IIPECTYIUICHUS, B KauyecTBe
OTAENBHBIX JEMEHTOB CIIOCO0a COBEPIIEHHS MPECTY-
IUTCHHS YKa3bIBAeT Takue, KaK ICUX0(pU3nIecKue CBO-
CTBa JTUYHOCTH, BPEMs, MECTO, UCIIOIb30BAHUE OPYIHIA
Y CPEACTB U ap. [22, c. 15-16].

OpHako, O HalIeMy MHEHUIO, JaHHBIC DIIEMEHTHI
HE SABJISIIOTCA TUIIMYHBIMU JUISL BCEX BUIOB NPECTYILIE-
Hull. B cBsA3M ¢ 3TUM Henb3s He coracuThes ¢ A.H. Ba-
CHJIBEBBIM, KOTODBIM yKa3blBaj, YTO MECTO U BpeMs
COBEpILEHUS NPECTYIJICHUsI CMOTYT CTaTb B KayeCTBE
COCTABILIOMINX paccMaTpuBaeMon Ae(hUHUIINHN TOIBKO
B TOM CIIy4yae, «eClii OHU XapaKTepHU3yIOT CIIOCo0 co-
BEPLUEHUSI MIPECTYIUICHUsI KaK €ro TUIHYHYIO 4EepTy»
[6, c. 28].

AmHanornyHoe cyxaeHne Beicka3piBaeT B.®. Epmo-
JIOBUY, TOJIArasi, YTO «IPHUCYIINE MPECTYMHUKY 3HAHUS
U YMEHUS, KOTOPbIE OH MCHOJB3YET IPU COBEPLICHUU
MPECTYIJICHHs, TaKXKe OKa3bIBalOT BIMSHUE Ha COZep-
JKaHHe croco0a COBEPHICHUS IPECTYIUICHHSA. 31ech
clefyeT 3aMEeTHTbh, YTO 3HAHU, YMEHHS, a B 0COOEH-
HOCTH HaBBIKH IIPHIAIOT CIIOCOOY COBEPILCHMS ITPECTY-
TUICHUS! TIPU3HAKU WHAMBHUIYaJbHOCTH W clieruduye-
ckoi okpacku. EmgE Oonee MHIUBUAYIN3UPYIOT CIIO-
co0 coBeplIeHHsI MPECTYIICHHUs PUBBIYKU YEIOBEKa,
KOTOpBIE TIPEICTABISIFOT CO0OW CBOCOOpA3HBIH aBTO-
MaTU3UPOBAaHHBIA 3J€MEHT moBeneHus. [IpuBbIYHBIE
JIEeHCTBUA, OCYLIECTBIIAEMbIE IIOYTH ABTOMAaTHYECKH,
BBICBOOOXKJAIOT M3-110J] KOHTPOJISI CO3HAHUS YellOBeKa
HE TOJIbKO TEXHUKY UX BBIIIOJIHEHUS, HO HHOTJA JaXke U
cam (QakT ux coepuieHus» [19, c. 17].

W.1. PyG1i0B ompeielisieT MoHsITue crnocoba coBep-
IICHUSl NPECTYIUICHUS! KaK «CHUCTEMY B3aMMOCBSI3aH-
HBIX, LIEJICHAIIPABICHHBIX NCHCTBUH IO MOATOTOBKE,

COBEPILEHUIO M COKPBITHIO MPECTYIUICHUS! C HCIIOJb-
30BaHHUEM COOTBETCTBYIOIINX OPYAHH M CPEACTB, yCIIO-
BUH MECTa M BPEMEHHU U OObEAMHEHHBIX OOIIUM Tpe-
CTyIHBIM 3ambiciom» [35, c. 101]. B nanaOoM ompene-
JIEHUH YKa3bIBAETCSI HA HATMYME TaKUX DJIEMEHTOB pac-
CMaTpUBaeMOU KaTeropyH, Kak: IOATOTOBKA, COBEpIIIe-
HUE U COKPBITHUE NPECTYIUICHNH, KaX bl U3 KOTOPBIX
00NIalaeT PSAAOM CaMOCTOSTENBHBIX OTIHYUTEIBHBIX
yepT (MPU3HAKOB), MMO3BOJSIONIMX BBIABUTH HEU3BECT-
HBIE CTOPOHBI COBEPIICHUS NPECTYIUICHUS (JIEMEHTHI
crocoba coBeplIeHHs) 3a CUET M3BECTHBIX, a TaKKe
BEIIBUHYTH CIIEICTBEHHEBIC BepcHH. B monTepkaeHue
nanHoro te3uca B.K. I'aBio numier, 4To «3agada MeTo-
IIMKH paccieoBaHusI OTACIBHBIX BUIOB IPECTYIICHUI
COCTOUT B MAaKCHMaJbHOM BBIJICJIEHUH B KpUMHUHAIU-
CTHYECKOW XapaKTEePUCTHKE THITMIHBIX CIIOCOOOB IO~
TOTOBKHU, COBEPIICHHUS U COKPBITUS MPECTYIUICHUH U UX
npuzHakoBy» [12, c. 150-159].

AHaJOrHYHbIE CYX/ICHUS BBICKAa3bIBAIOT TAKUE YUe-
Hble-KpuMHuHATUCTHL, Kak J.[[. Kypanosa [28, c. 165-
167], P.C. benkun [4, c. 222-223], A.M. KycTtos [29,
c. 156], A.B. Kum [25, c. 120] u npyrue [25, c. 122;
21,¢.29;26,¢.9;8,¢.3-17; 10, c. 167; 24, c. 5-31; 39,
c. 67-70].

[Tpu stom H.II. SI6moKOB, Takke NPUAEPKUBASACH
TPEXWICHHOW CTPYKTYpPHI CIOco0a COBEPUICHHUS, yKa-
3BIBAET, YTO OHA MOXET OBITh: «mMpéx3eeHHoll (BKIIOUa-
IomIelt moBeeHNe cyObeKTa /10, BO BPeMs U MOCIE CO-
BEpILEHUS MPECTYIUICHUS ), 08YX38eHHOU (B PA3THYHBIX
KOMOWHAIUAX AIIEMEHTOB TPEX3BEHHOH) U 00HO36€H-
Hotl (XapaKTepHu3yIollel moBeJeHne CyObeKTa JUIIb BO
BpEMsI CaMOT0 TIPECTYITHOTO AestHusA)» [42, ¢. 34-35].

[IpencrapnsieTcs, 4TO, HUCXOAA U3 CHEUUPUKU
COBEpILICHUS TPEeCTyNmHOU (anbcudukanmuu mokasa-
TEJIbCTB U (WJIM) PE3YNBTaTOB ONEPaTHBHO-PA3bICKHON
JeATENFHOCTH, CPEIN CTPYKTYPHBIX AJIEMEHTOB CIIOCO-
0a MOYKHO BBIJIEJIUTH CIeNyolre: 1) MpUroToBaeHue K
COBEpIICHUIO (pambCU(UKAINN T0KA3aTeIbCTB U (VITH)
PE3YIBTAaTOB  ONEPAaTUBHO-PA3BICKHOW JESATENBHOCTH
(MpurCKaHWe CPEACTB, COYIACTHUKOB, CO3JAHNE yCIIO-
BUI MHBIM 00pa3oM); 2) HEMOCPEACTBEHHOE COBEpILIe-
HUe ¢anbcu(UKaIUN JT0KA3aTeIbCTB 110 YTrOJIOBHOMY
neny u (unm) pesynsraroB OPJ; 3) cokpeiTue cosep-
IIEHHOTO TIPECTYIUIEHUsI (B Pa3HBIX (opMax MOXKET
OCYUIECTBIATHCS HA JIFOOOW CTaJluu €r0 COBEPILUCHHUS).

PaccmarpuBast Takoit aieMeHT crocoba coBepIie-
HUSl TPECTYIUICHHUS, KaK MOJITOTOBKAa K €ro CoBeplle-
HUIO, HEOOXOANMO OTMETHUTB, YTO PSAOM aBTOPOB OHA
BbIICTISIETCA, KaK MPaBUJIO, MPU COBEPUICHUH YMBIII-
JICHHBIX TIPECTYIUIEHUH, K KOTOPHIM OTHOCHUTCS U
npectynHas (ambcudukanus JOKa3aTeNbCTB U (W)
PE3YyIBTaTOB OIIEPATHBHO-PA3BICKHON AESTENBHOCTH.
TpynHO TpeAcTaBUTh OCYIIECTBICHHE KaKOH-1100
¢danpcudukanuu 6e3 MOATOTOBKH M TIATEIBHOTO TIIa-
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HUPOBaHUS JaHHOTO mpecTyruieHus. OTCIoa CIenyer,
YTO pacCMaTpPUBAEMEBIH IEMEHT MOAJICKHUT 00s3aTeIb-
HOMY BKITIOUEHHIO B CTPYKTYPY YIIOMSHYTOT'O TIOHSITHSI.

YdauThIBas XapakTep paccMaTpHBacMOTo MPECTy-
IUICHHSI, IPUXOAUTCSI KOHCTAaTUPOBATh, YTO CIIOCOO €ro
HETIOCPEICTBEHHOTO COBEPIICHUST MOXKET OBITH TO0CTa-
TOYHO Pa3HO00Opa3eH, HO €ro BapUAHTHOCTH HE MOXET
ObITh OeckoneuHoi [20, ¢. 89].

ToBopst 0 criocoGe COKpBITHS, HEOOXOOUMO OTME-
THUTh, YTO HaM OoJiee ONMM3Ka IMO3UIIMS aBTOPOB, MPH-
JEP KUBAIOIIUXCS HEOOXOAMMOCTH BBIICIEHHUS CIO-
co0a COKpBITHS IPECTYIUICHASI HE TONBKO B KadeCTBE
ANIEMEHTa crioco0a COBEPILCHHS IPECTYILICHUS, HO U B
KageCTBE CaMOCTOSTENEHOTO 3JI€MEHTa — IMOCTKPHMH-
HAJIBHOM cUCTeMbl JielicTBUiA npecTynHuka [3, c. 231-
232; 23, c. 24-25; 31, c. 7-8]. HeoOXoauMO OTMETHUTD,
YTO ATOT DIEMEHT HAYMHACT OCYIIECTBIATHCS (peau-
30BBIBaTHCS) Ha BCEX CTAANAX COBEPIICHHUS IPECTYILIE-
HUSI, T.€. KaK HA CTaJUH IOITOTOBKY, TaK U HA CTaUH
HETIOCPECTBEHHOTO coBepiieHus. Danapcnupuxarop
elé Ha CTaJ Uy MOATOTOBKH 3a00THUTCS O TOM, KaK OH
OyZeT CKpBIBaTh CJIEIBI COBEPIIEHHOTO MM IIPECTYILIe-
HUSL.

Jliis Gonee mTyOOKOro MOHMMAaHUS paccMaTpHBac-
MBIX SJIEMEHTOB HEOOXOIUMO 00paTUThCs K Kiaccudu-
KaIli{ YKa3aHHOTO TIOHSTHSI.

Bce cnocoObl HEMOCPENICTBEHHOTO COBEPIICHHS
npecTymHoi (aabcuuKauy oKa3arenbCcTB U (MIH)
pE3yJIBTAaTOB  OINEPATHBHO-PA3BICKHOM JESTENbHOCTU
MOYKHO TIOZ[pa3/IeNNTh HA JBE OCHOBHBIE TPYIIIBI: HH-
TEJUICKTYAIbHBI M MaTepUalbHBI Ccroco0bl (ab-
cupukarmu. [lpy 3TOM HMHTEIICKTYaJIbHBIA CHOCO0
COBEpIICHUS MPecTymHON QanbcupuKanuu ToKasa-
TENBCTB U (MIIM) PE3yJIbTaTOB ONEPAaTHBHO-PA3bICKHOMN
JESITENbHOCTH MPECTYIUICHHUST BCTPEYACTCS MPUMEPHO
TaK e 9acTo, KaKk M MaTepUalbHBIN CII0co0 coBepIle-
HUS npecTyruienus [5, c¢. 103].

Heo0XomuMo OTMETHTH, YTO MPH JIF0OOM criocode
(banbCcudUKaIIKE CUCTEMATU3UPYIOTCSI OOBEKTHI-HOCH-
TeN HanOoJliee XapaKTEePHBIX CJICIOB NPECTYIUICHUS,
COBEPIICHHBIX MYTEM MATEPUANLHOTO U HHTEIUICKTY-
aNBHOTO TIOIUIOTA, a CIOCOOBI MIX COKPBITHS paccMa-
TPUBAIOTCS B KAYECTBE NEMEHTA CII0c0o0a COBEPIICHUS
NPECTYIUICHUS W B KOHTEKCTE IPOTHUBOAEHCTBUS pac-
CJICIOBAHUIO.

Kpome Toro, paccmarpuBasi BOIIpOC KiaccHU(pHKa-
UM CIIOCOOOB COBEPIICHUS MPECTYIUICHUH, HENb3s
He commacuThesi ¢ MHeHHneM M.C. YTkuHA, KOTOPHIH,
UCIIONB3Ys Pa3IryYHbIe KOMOMHAIIMH AJIEMEHTOB (TOJI-
TOTOBKH, COBEPIIECHHS M COKPBITHS), BEIICIII YETHIPE
Pa3HOBUIHOCTH pacCMaTpUBacMOil NehUHUIMH, CO-
cTosmue: 1) U3 MOATOTOBKH, COBEPIICHHS U COKPBITHS
NPECTYIUICHHS — TaK HA3bIBAEMBIC TIOJIHOCTPYKTYPHBIC;
2) coBepIIECHUS W COKPBITUS MPECTYIUICHUN — yCeuEH-

HBIC IEPBOTO THIIA; 3) MOATOTOBKHU U COBEPIICHHUS Tpe-
CTYIUICHUH — yceu€HHBIE BTOPOTO THIA; 4) COOCTBEHHO
TOJIBKO COBEPIICHUS TMPECTYIUICHUS — YIPOUMIEHHBIC
[38, c. 6]. JanHOE cyxaeHHE B HajdbHEHIIEM HAILIO
CBOIO MOJAEPIKKY U Y Ipyrux aBTopos [14, c. 92].

CogeprieHHIO (BaTbCUPUKAINN TOKA3aTEIBCTB 0
YTOJIOBHOMY JieNy U (anbcudukanuu pezynsraroB OP]
XapakTepeH HOMHOCTPYKTYPHBIH CIOCOO COBEpIIEHUS
MPECTYILUICHHS.

W3y4yenne v aHaIM3 yTONOBHBIX JIEN O IPECTYITHOM
¢danbcudukauy 10Ka3aTenbCeTB U (MIIKM) Pe3ysbTaToB
OTIEPAaTHBHO-PA3BICKHONW  JEATENBHOCTH  IO3BOJISET
CHeNaTh BBIBOA O TOM, YTO IMOJATOTOBKA K COBEpIIIe-
HUIO MPECTYIUICHUI BKIIOUAET B ceOs: a) HaXOXKICHUE
JIUIIA, CIIOCOOHOTO MOAENATh MOAMUCH B MPOTOKOJIAX
CJICZICTBEHHBIX JieiicTBuid wim pesynsratax OPJl (mo-
CTHXKCHUE TOTOBOPEHHOCTH C JNAHHBIM JIUIIOM O TIO-
Moty (crocodcTBoBaHNM) B (haibcudukanum); 0) ao-
CTHKCHHUE JOTOBOPEHHOCTH C JIUIIOM, YbU MOKA3aHHS
(3aKJIrOYeHHS, WCCIICOBAHUS, CIIPABKH, aKThl) OymyT
canbcuduupoBansl, o OynymeM ymondaHuu Qaxra
(danpcuduKauy; B) TEXHHYSCKYIO TIOATOTOBKY TPOCK-
TOB JIOKYMEHTOB (IIPOTOKOJIOB, 3aKJTFOUEHHIA, UCCIEIO-
BaHWH, CIIPAaBOK, aKTOB M T.II.), IOMJISKANINX (aIbCH-
¢ukanuy (OArOTOBKA MEYaTeH MU IITAMIIOB, 8 TAKKE
OJTAaHKOB HEOOXOTUMBIX JOKYMEHTOB, IOI0Op Cpel-
CTBa JUIsSl PACICUYATKH); T) MPUUCKAHUE MATECPUATBHBIX
00BEKTOB — aHAJOTOB BEIICCTBEHHBIX JOKA3aTEIbCTB,
nojuiexamux QanbCupUKalMy; 1) HUCIHOIb30BaHUE
cpeacTB (ambCUPUKAINY, OPUTHHAIBHOW YHMaKOBKH
BEIIECTBCHHBIX JIOKA3aTeNbCTB (MOAOOP HEOOXOmIUMO-
ro uist (hanbcuUKAIMU TPOrPaMMHOTO 00eCIIeUeHUS;
MpeABAPUTENbHAS MMOJTOTOBKA BBIMOJIHEHHS TOIIHCH
u (WIN) TOYepKa; M3TOTOBJICHHUE IOIACTHHBIX KITHIIE
neyaTeld u (WIK) ITaMIOB U T.IL.).

Heo0xomuMo OTMETHTh, YTO TIEpBHIC JIBa criocoda
MOATOTOBKU OJHOBPEMEHHO MOTYT SIBJISITHCS U CIIOCO-
0aMHU COKpBITHS YK€ COBEPIIEHHOTO IPECTYIUICHUS,
T.€. MOTYT MPHUCYTCTBOBATh Ha IIFO0OI CTaauu COBEp-
HISHUS MIPECTYIUICHHS, KOTJa PeYb UAET O JOCTIKCHUHI
JIOTOBOPEHHOCTH C TEM IJIM MHBIM JIMIIOM HE TOJNBKO O
TIOMOIIH B ITOATOTOBKE COBEPIICHUS MTPECTYIUICHHS, HO
U O BBIpAOOTKE OMPEAeHEHHON JIMHUN TTOBEICHUS YKE
MIOCTIE €TO COBEPIICHUS B LENIAX OKa3aHMs TPOTUBOICH-
CTBHSI CIICACTBHIO KaK Ha CTaIUH MPEABAPUTEIHLHOTO
paccliieIoBaHHs, TaK ¥ CylIeOHOTO pa3orpaTenbCTBa.

[pu paccMoTpeHnn cnocoOOB HEMOCPEICTBEHHO-
TO COBEpPIICHNUS NMPECTYIUICHNH HEOOXOAUMO OTMETHTB,
YTO BCE OHU B 3aBUCHMOCTH OT BpEeMEHH ()OPMUPOBAHUS
nokazarenbeTB (pesynbraroB OPJl) mompasmensitoTcs:
a) Ha crocoO0Bbl, CBSI3aHHBIC C CO3aHUEM HOBBIX (halib-
CU(UIIMPOBAHHBIX JI0Ka3aTeNbCTB (pe3ynbraroB OP/);
0) crocoObl, CBSI3aHHbIE C BHECEHUEM PECTYITHBIX U3-
MEHEHHUH B YK€ CYIIECTBYIOIIHE JOKa3aTenbcTBa (pe-
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synsrathl OPJI); B) KOMOMHUPOBAaHHBIC CIIOCOOBI, CBS-
3aHHbIE C OAHOBPEMCHHBIM BHCECCHHCM MNPCECTYIMHbIX
U3MCHEHHH B Y€ CYIICCTBYIOIIHE OKa3aTeIbCTBA
(pesynbrarsl OPJ]) u co3nanueM HOBBIX — canbcudu-
IIIPOBAaHHEIX JIOKAa3aTeNLCTB. B mepBoM ciydae peds
UAET O CUTYaIlNH, KOTa cyObeKT panbcuduKanmu, e
HE UMesl B CBOEM PacIOpsDKEHUH TOTO I WHOTO JO-
kazarenscTBa (pesynsrara OPJI), cam dopmupyeT ero
U, KaK IPaBIJIO, H3HAYAJIBHO HCIIONIB3YET IPUBEAEHHEIC
BBIIIE CIIOCOOBI TIOATOTOBKH COBEPLICHUS MPECTYILIE-
Hus. Bo BTopoM ciydae peub MAET O CUTyalluH, KOraa
(banscudukaTop MO0 BHOCUT U3MEHEHUS B yXKe CyIlle-
CTBYIOIINIC UCTHHHBIC (JOCTOBEPHBIC) TOKA3aTEIbCTBA
(pesynbrars! OPJI), HCHIONB3Ys IPU 3TOM, KaK IPaBUIIo,
MaTepUaNBHBIN coco0 mouIora, JINO0 BOBCE YHUUTO-
XaeT UX WIN YCTpaHseT U3 JAeNa, CO3AaBasi IpU 3TOM
B3aMCEH YCTpaHEHHBIX HOBBIC, HO yke chaabcuduiu-
POBaHHBIC C TMPU3HAKAMH KaK MWHTCIIJICKTYyaJIbHOTIO,
TaK ¥, BO3MOXXHO, MaTepuaibHOro mnojjora. Tperui
CIoco0 Ha MPaKTHUKE TAKXKe JOBOJIBHO PacIpoCTpaHEH,
T.K. TIPECTYITHHUK ITyTEM KCIONB30BAHUS Cpa3y ABYX
CI0CO00B He TONBKO (POPMUPYET HOBBIE — Chasibcupu-
IIMPOBaHHEIE JoKa3aTenbcTBa (pesynsrarel OP/I), HO 1
KIOAKPCIUIACT» UX U3MCHCHUSIMU B YIKE CYHICCTBYIO-
muX JTH00 K& BOBCE «IIEPENEIBIBACT» CYIICCTBYIOIIHIC
JI0Ka3aTeNNbCTBRA.

[Ipumep Tperbero (KOMOWHUPOBAHHOTO) CIIOCO-
0a MPOMUTIOCTPUPOBAH B OOBUHUTEILHOM NPHIOBOPE
CBep/utoBCKOr0 00MacTHOTO cyzna B oTHomeHmn K.,
ocyxaénnoi no 4. 3 ct. 303 YK PO, xoropas He TOJb-
Ko chanscudumpoBanga («Hepenenanay) MPOTOKOI
OCMOTpa MeCTa MPOUCHIECTBUSA, HO U U3TOTOBHIIA (HUK-
THUBHBIC TIPOTOKOJEI JIOTIPOCOB B KaUeCTBE CBHICTENCH
TMOHATBIX, YYaCTBOBABIIMX B JAaHHOM CJICACTBEHHOM
nericteum [1].

Kpome Toro, B cnyuae ¢anbcupukanmy KOHKpeT-
HOTO TOKYMEHTa B 3aBHCHMOCTH OT HEIIOCPEICTBCH-
HOTO crocoba ero ¢danbcuuKaul MOXKHO BBIACTUTD:
1) WHTEIEeKTYalbHbIN croco0 danbcuduranmy, T.e.
BHECEHHE HEJOCTOBEPHBIX CBEACHUM B MOJIMHHBIN
OMaHK IOKYMCHTa NPH YCIOBHU TIOMIMHHOCTH €ro
PEKBHU3UTOB (HAIpHMEp, B HE3AIOIHEHHBIN MTPOTOKOI
CJIEACTBEHHOIO NIEWCTBUS, 3apaHee MOAIUCAHHBIA €ro
Y4aCTHUKAMHU, NOJIKHOCTHBIM JIMIIOM BHOCATCS HEOO-
CTOBEPHBIC CBEJICHHS ); 2) MaTepHAIIbHBIN CIIOCO0 (asib-
CI/I(l)I/IKaH,I/II/I JOKYMCHTA, T.€. BHCCCHHNEC B MOAJIMHHOC
JOKA3aTeIbCTBO (PUKTUBHBIX CBEICHHI HIIH H3TOTOBIIC-
HUE HOBOTO MOJHOCTBIO c(hanbcupUuIMpoOBaHHOTO AO-
Ka3aTeIbCTBA (COCTABICHUE IPOTOKOJIA CIICICTBECHHOTO
neiictBusa 6e3 ero (hakTU4ecKoro MpOBEACHHS U TOJI-
JeTIKa MOATTMCEH YIaCTHUKOB CIICICTBEHHOTO ICHCTBUS
100 UCIpPABICHUE MAHHBIX (Hampumep, HuppoBoit
WH(POPMAIIMHN) B TPOTOKOJIE CIICACTBEHHOTO JACHCTBU);
3) xoMOuHupoBaHHas ¢anbcuukanys, T.e. UCIOIb30-

BaHHUE NMPUEMOB KAK MATEPUAJIbHOM, TaK U WHTEIJIEK-
TyanbHOH (anbcudukanuu (HampuMep, pas3IMyHOro
pozia JOMHCKY B MOAJMHHBIX TPOTOKOJIAX, T00ABICHIE
JIMCTOB K IIPOTOKOJIaM MPH yCJIOBUU NMMOAIMHHOCTHU XOTs
OBl HEKOTOPBIX M3 HUX H T.IL.).

K cnocobam HemocpeACTBEHHOTO COBEPIICHUS
MPECTYIUIEHUN PacCMaTPUBAEMON IPyNIbl OTHOCATCS:
a) HEJOCTOBEPHOE yKa3aHHWE JaThl, BPEMEHH, MecTa
MPOM3BOICTBA TOTO WJIM WHOTO CICICTBEHHOTO Iei-
cTBHA (1100 ONEPaTUBHO-PA3bICKHOTO MEPOMPUSLTHSA);
0) BHECEHHE B IPOTOKOJIBI (OJaHKK OOBSICHEHUH) CBe-
JeHUH, O KOTOPBIX HE COO00IIal0 AOmpaninBaeMoe
(ompammBaemoe) uI0; B) BHECEHHE U3MEHEHUH B 3a-
KITIOUYEHHUE PKcIepTa (CrenuaiucTa); T) MpuodIeHne K
MartepuaiaMm Jena (MarepuaiaM IMPOBEPKH) HETOCTO-
BEPHBIX IOKYMEHTOB; J1) COCTaBJIEHHE POTOKOJIA CIe -
CTBEHHOTO JCHCTBHS WJIH OICPATUBHO-PA3BICKHOTO
MEPOTIPHUATHSI TIPH €r0 HEMPOBEIACHUM, €) MPECTYITHBIC
MaHHMYISIIAA C BEIICCTBCHHBIMH JOKAa3aTeIECTBAMHU
(MHBIMH OOBEKTaMU MaTEepHAILHOTO MHpA); K) IMOM-
JIeITKa ITOITHCE; 3) (habCH(UKAIHS IBKH C TOBUHHOM.

Heob6xoauMo oOpaTHTh BHUMAaHKME HAa TO, YTO BBI-
0op crocoba CoBepIIeHHUS TMPECTYIUICHUs 00yCIaBIu-
BaeTCs MPEXJE BCEro MPEIMETOM MPECTYIHOTO MOCs-
raTeNbCTBA, U, KaK CIEICTBUE, KaXIBIH CIIOCO0 OCTaB-
JISIET COOTBETCTBYIOIINE MPECTYTHBIE CIEBI.

JlaHHOE Cy)X/IeHVe HaXOIWUT MOATBEPKICHHE B pa-
6otax H.I1. SI6mokoBa, KOTOPHKIA, MOHUMAS O] CIIOCO-
OOM COBEpIICHMS MPECTYIUICHHUS OMPENeNEHHYI0 (KaK
00BEKTHBHYIO, TaK U CYyOBbEKTHBHYIO) ICATSIHFHOCTHIO
CcyOBeKTa, MOJIAraeT, YTO «CYOBEKT OCTABIIACT pa3jiny-
HOTO pojia XapaKkTepHbIE cJie/Ibl BOBHE, TO3BOJISIOIINE C
MTOMOIIBI0 KPUMHUHAITUCTUIECKAX MTPUEMOB U CPEICTB
MOJTYYUTh IPEICTABICHUE O CYTH IPOUCIIEAIIETr0, CBO-
€00pa3iy MPECTYIMHOTO MOBEACHS IIPAaBOHAPYIINATENIS,
€r0 OT/CJBbHBIX JUYHOCTHBIX JaHHBIX» [42, ¢. 34].

Takum 00pa3oM, crmocod COBEPIICHHUS MPECTYILIC-
HUS TIO3BOJISIET BBIACHHUTH, KAKHM HMEHHO 00pa3oMm
MpeCTyIUICHHE OBIIO COBEPIIECHO, a 3HAYUT TAe UMEH-
HO MODJIM COXPAHWUTHCS MaTepUANbHBIC U HICATbHBIC
CIIe/BI IPECTYTIICHUS, KAaKUM 00pa3oM HX MOT CKPHITH
MPECTYITHHK, a TAKIKE KAaKOBBI MOTYT OBITh BEPOSTHEIC
IyTH OKa3aHUs MPOTHBOINCHCTBHSI B XOJE CICACTBHS.
Kpome Toro, B paccMaTrpuBaeMoOil KaTeropuu MpecTy-
IUIEHUH croco0 COBEPHICHUS IOMOTAeT: ONPENCIUTD
CyOBEKTa COBEpPILICHUSI MPECTYMJICHUS, MOCKOJIBKY Ta
WM WHas (paibcuUKaIys HEMOCPEICTBEHHO CBs3aHa
C KOHKPETHOH JOKHOCTBIO JIUIA, €€ COBEPIIMBILETO;
OTIPEICTUTh CPEICTBA, C TOMOIIBIO KOTOPBIX COBEpIIIe-
Ha (ambcudukanys; oOnpeaeaTuTbh MECTOHAXOXKICHHUE
cJ1e10BO# HH(pOpMAIIHY.

U3105xeHHOE TI03BOJISIET CHIENIATh BBIBOJ O TOM, YTO
croco0 COBEPIICHUS TPEIOCTABISACT OMPEACIEHHOTO
pona uHpoOpManMIO O clenax MPECTYIUICHUS MyTEM
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B3aMMOJIEHCTBUA C OKpYIKarolIel IeiiCTBUTENbHOCTBIO,
IPE/ICTABIISIOT CO00H Takoe MOHSATHE, KaK «MEXaHH3M
oOpaszoBanus cinenoB» [30], ciayxammii ans ompene-
JIeHHs TOH 00CTaHOBKH, B KOTOPOW MPOTEKAIO JAaHHOE
MpecTyIIeHne, KaKk OHO BO3HHKIIO, K KaKUM MOcCiel-
CTBUSIM NPUBEIO W YEM CONPOBOXKAAIOCH. [Ipmuém
OTHOCHUTEJIBHO HEOOXOIMMOCTH BKJIIOYEHHS CIOcoOa
COBEPIICHHUS MPECTYIUICHHUSI B MEXaHU3M COBEPIICHHS
OPECTYIUICHUST MHEHUST YYEHBIX Pa3aenuinuch. Pam w3
nux (B.K. I'aBno, A.M. Kycros, B.I1. JIaBpos, P.C. ben-
KHH U Jp.) BKJIIOYAIOT CIIOCO0 B CTPYKTYPY MeXaHU3Ma
copepireHus: npecrymienns. [pyrue ke (H.I1. S6mn0-
koB, B.41. Konnun, B.A. OOpas3iioB u Jp.) CUUTAIOT, 4TO
MEXaHNU3M COBEpIICHHUS IPECTYIUICHUS HEOOXOIMMO
paccMaTpuBaTh OTAEIBHO OT CIIOCOOOB €ro coBepile-
HISL. MBI IpuAep>KUBaeMCsI TIEPBOI TOUKH 3pEHHS, T.K.
crienu(prKa paccMaTpUBaEMOM TPYIIIIBI MPECTYIICHUIM

MPEANoaraeT, 4To PacCMOTPEHHE MEXaHU3Ma Ipe-
CTynHOH (anbcu(UKalui HEBO3MOXHO B OTPBIBE OT
crnoco6oB ero coseprieHus. OMHAKO HENb3S CBOAUTDH
MEXaHH3M MPECTYIUICHUS] K MEXaHU3MY CJIe1000pa3o-
BaHus [36, c. 89-90]. MexaHu3M COBEpLICHHUs MPECTY-
TUICHHUS SBISIETCSI TOPa3io Oosee MMPOKUM MOHSITHEM,
geM croco0 copepuieHus mpectyieHus. [lomaraem,
YTO MEXaHM3M CJIe[I000pa30BaHKs OXBATHIBACTCS MeXa-
HU3MOM COBEPIICHHUS MPECTYIUICHUS.

Ha ocHOBaHMH BBIIIEH3JIOKEHHOIO T10JIAraeM, 4TO
MOJl CIOCOOOM COBEPIICHHS pPacCMaTPHUBaeMON Ka-
TErOpUH MPECTYIUICHUI CleyeT MOHHUMATh CHCTEMY
JCWCTBHI MO MOATOTOBKE, COBEPIICHHUIO U COKPBITHIO
MpecTynHOU (hambCUPUKAIIMK TOKA3aTSIBCTB U (VITH)
PE3yNIbTaTOB OMEPATUBHO-PA3BICKHON JICSITENBHOCTH,
00YyCJIOBIICHHYI0 3aHMMAaeMON MPECTYIHUKOM IOJIK-
HOCTBIO U MPEMETOM MPECTYITHOTO MOCATaTeIbCTBA.
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AO3HAHUE B COKPALLEHHON ®OPME U MPOTOKO/IbHAA ®OPMA
AOCYAEEHOM NOATOTOBKU MATEPUA/IOB YTO/ZI0OBHOIO AE/A:

CPABHUTE/IbHO-NMPABOBON AHA/IU3

Beeoenue ¢ VIIK P® 0o3nanus 6 COKpaueHHOU hopme npuseio Kk Macco8omy 00CyHcOeHuo Heobxo-
oumocmu e2o peghopmuposanusi. B uacmuocmu, HeOOHOKPAMHO 6bICKA3LIBANUCH MHEHUSL O NPeobpa306a-
HUU OO3HAHUSL 8 COKPAWEHHOU (hopMe NO AHANI02UU C NPOMOKOTIbHOU (POPMOU NOO20MOSKU MAMEPUATLO8
yeonognoco oena, komopas oviia npeoycmompena YIIK PCOCP 1960 . B nacmosweii cmamve Hamu
npogeder ananu3 OaHHbIX Gopm 00Cy0eOH020 NPOU3BOOCBA U COENAH 8bIB00, HACKOILKO Yeneco0OPasHo
maxoe peghopmuposane 8 YCio8uUsX COBPEMEHHOU NPABOBOL OellCTN8UMETbHOCTIU.

Kniouesvie cnosa: npedsapumenvhoe pacciedosanue, RpomoKoIbHast hopma, 003HAHUE 8 COKPAUYEeH-
HoUl ghopme, 00CyOedHOe NPOU3800CMEO0.
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Kazan Law Institute of the Ministry of Internal Affairs of Russia
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INQUIRY IN THE REDUCED FORM AND A PROTOCOL FORM
OF PRE-JUDICIAL PREPARATION OF THE CRIMINAL CASE FILE:
COMPARATIVE AND LEGAL ANALYSIS

Introduction to the Code of Criminal Procedure of the Russian Federation has led inquiry in the
reduced form to mass discussion the need of his reforming. In particular, opinions on transformation of
inquiry in the reduced form by analogy with a protocol form of preparation of the criminal case file which
has been provided by the Code of Criminal Procedure of RSFSR 1960 were repeatedly expressed. The
article analyses these forms of pre-judicial production. The conclusion is drawn such reforming in the
conditions of modern legal reality is how expedient.

Key words: preliminary investigation, protocol form, inquiry in the reduced form, pre-judicial

production.

PedopmupoBanme yromoBHO-IpoleccyaabHOTo 3a-
KoHOomarenbcTBa PO ocymectBisiercs perymsapHo. Oc-
HOBHOM II€JIbI0, KOTOPYIO IpecieayeT 3aKOHOAATENb
B JIaHHOM TIPOIIECCE, MO HAIIeMy MHEHHIO, SBISICTCS
ONTUMM3AIUS TPABONPUMEHUTEIBHOW JESITETbHOCTH.
H3MeHenns YronoBHO-IIpoIecCcyanbHOro kogekca P®
[8] HeomHOKpaTHO Kacamuch (HOpM MpeaBapUTEIHLHO-
ro paccienoBanuss. OTHUM U3 CYIIECTBEHHBIX MPeo0-
pa3oBaHUMl CTajJ0 BBEJCHUE COBEPIIEHHO HOBOW st
POCCHICKOTO YTOJIOBHOTO CYIOIPOH3BOJACTBA (HOPMBI

pacciefioBaHus — IPOU3BOACTBO JO3HAHUS B COKpa-
nieHHoi gopme [3].

JocratouHo «HOBas» A yroJIOBHOIO IIpoliecca
Poccun dopma mpeaBapUTEIFHOTO paccieIoBaHUs 10
HAaCTOAILEr0 BpPEMEHHU BBI3BIBAET HEMAJIO BOMNPOCOB
KaK CO CTOPOHBI YYEHBIX-IPOLIECCYaTUCTOB, TaK U CO
CTOPOHBI MMPAKTUYECKUX COTPYAHUKOB [1, 2, 7]. B yacT-
HOCTH, HEOJHOKPAaTHO BBICKA3bIBAJIUCh MHEHHUS, 4YTO
COKpalleHHas opMa JO3HAHHUS ABJISETCSI CBOETO POfa
MPOEKINEN paHee CYIIECTBOBABIIEH MPOTOKOIBHOU
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(hopMBbI HOCYnEeOHOHN MOATOTOBKM MaTepuaioB YroJioB-
HoTO Aena [6].

Crenyer OTMETHTb, YTO NMPOTOKONBHAs ¢opma 10-
CyZIcOHOM TIOITOTOBKH MaTrepHrajioB YrOJIOBHOTO Jeja C
1985 1. [4] 6b11a penycmotpena B YIIK PCOCP 1960 r.
[9] B maBe 34. B cBoro ouepenb, HHTEPBHIOWPOBAHLE
JEUCTBYIOUIMX COTPYIHUKOB IMOAPA3JETICHUN JO3HAHUS
OpPraHOB BHYTPEHHHUX JICJI, UMCIOMMX OOJBIIONW OMBIT
MPAKTUYECKON JISSITEIBHOCTA U PacCIeI0BaBIINX TIpe-
CTYIUICHUSI KaK B MPOTOKOJIBHON (popMe, Tak U B COKpa-
IIIGHHOM JIO3HAaHHH, MIPUBEJIO HAC K BBIBOAY, YTO MPaBO-
MPUMEHUTEITb OTJAET OOJBIINK PUOPUTET UMEHHO TIPO-
TOKOJILHOHM (hOpME TIOATOTOBKU MAare€pHUajioB YroJIOBHOTO
nena. [lpu 3ToM yromoBHO-TIpoIiecCcyaibHOE MPABOIIPH-
MEHEHHUE KaK CJIOXKHAsi OpraHu3alMOHHO-TIpaBoBasi (op-
Ma TOCyAapCTBEHHOH IEATETFHOCTH HE TOIBKO pEaln3yeT
MIPSIMBIE TTPEANUCAHNS 3aKOHA, HO U SIBIISICTCS CUTHAJTh-
HO-MH(OPMAIIMOHHOH cpemoi uis 3akoHonarens [11].

JlauHblii ¢akT HaBeJl HAC HA MBICIH O HEOOXOIu-
MOCTH TIPOBEIEHHUS TEOPETHYECKOTO CPaBHUTEIHHO-
MPAaBOBOIO aHajin3a YyKazaHHBIX (opM HoCyneOHOro
MPOM3BOJACTBA C LEJIBI0 OMpPEEICHHUS] BO3MOXKHOCTH
npeoOpa3oBaHusl JO3HAHMS B COKpAIEHHOW dopMme 10
MIPOTOKOJIBHOW B YCJIOBHUSAX COBPEMEHHOM YTOJIOBHO-
polLecCyallbHON AeCTBUTENFHOCTH.

CBo#l aHanmu3 HAYHEM C PACCMOTPEHHSI MTPOTOKOIb-
HOU (hopMbl JOCyneOHOI TOATOTOBKM MaTepuasioB yro-
moHoro zaena. CyTh JaHHOTO MPOIECCYaTbHOTO TO-
psiZKa B COOTBETCTBHU C MONOKeHUsIMU riaBbl 34 YIIK
PCOCP 3akmrouanack B TOM, 9TO OpPTaHbI JIO3HAHUS 110
onpeneneHHbM B cT. 414 YIIK PCDCP cocraBam mpe-
cTyrieHnst B TedeHue 10 CyToK Ha ATare MpoBEepKH CO-
0OIIEHMSI O MTPECTYIUICHUU COOMpaK MaTepHalibl, Kaca-
folIecs 00CTOSATENLCTB COBEPIICHHOTO TPECTYIUICHHS
W JIMYHOCTU TipaBoHapymmrens. s maHHBIX 1enei
OHHU OBLIM HaJIeJICHBI MTOJTHOMOYHSMH MOTYy4aTh 00bsIC-
HEHHS OT MTPABOHAPYIIUTEIIS, OUEBUILEB U IPYTUX JIULI,
UCTpeOOBaTh CBEJCHUS O CYIUMOCTH Y MPaBOHAPYIIIHU-
TeJNs, XapaKTepUCTUKy C MecTa ero padoThl WU y4e-
ObI, a TaKXKe MOJTyYaTh JPYrHe MaTephalibl, HMEIOIIHe
3HaueHHe IJIs1 YroJloBHOTO fena. Kpome Toro, mpaBoHa-
pYUIHUTENb JaBall 00s3aTeIbCTBO O SIBKE K JIO3HABATEIIO
U B Cyl, a Takke O MPeAOCTaBlIeHUH CBEIeHHH 00 u3-
MEHEHHH MEeCTa JKUTENbCTBA. [Ipy 3TOM UTOTOBBIM J10-
KyMEHTOM, B KOTOPOM OTPKaINCh 0OCTOSITEITLCTBA CO-
BEPIICHHOTO MPECTYIUICHHS, ObIIT MPOTOKOJI (OTCIONIA H
Ha3BaHMe JaHHON (POPMBI 1OCYIEOHOTO MPOU3BOJICTBA).
ConepxaHue IMPOTOKOJIA BKIJIIOYATIO B cedsl yKazaHHe
BPEMEHM M MECTa €r0 COCTAaBJICHHS, KEM COCTaBJICH
MIPOTOKOJI, IAHHBIE O TIMYHOCTH NIPABOHAPYIIIUTEIS, Me-
CTO U BpeMs COBEpPLICHHUS MPECTYIUICHHS, €TO CTIOCOOBbI,
MOTHBBI, MIOCJICACTBUS H APYTHE CYIIeCTBEHHBIE 00CTO-
SATEIbCTBA, (PAKTHUECKHUE JAHHBIC, TOITBEPXKIAIOIINE
HaJIMYUe TPECTYIUICHUS] 1 BUHOBHOCTH MPAaBOHAPYIIIH-

TeIsl, KBATU(HUKAIMS TPECTYIUICHHUS [0 CTaThe YTOJIOB-
Horo kojekca PCOCP. K npoTtokoiy nproOmaimcs Bee
MaTepHUabl, a TAKKE CIIMCOK JIUII, MOJICIKAIINX BBI3OBY
B cyn (cT. 415 YIIK PCOCP).

[Mocne aToro HavaIEHUK OpraHa JO3HAHUS paccMa-
TPHBAJ BOIPOC O BOZMOKHOCTH IIPUMEHEHHS K MPaBO-
HapyIIUTEN0 Mep OOIIECTBEHHOTO BO3JEHCTBHS 100
HaIpaBJICHUSI YTOJIOBHOTO leNla B CyA C pa3pelIeHus
npokypopa. JlanpHeiilee pacciieoBaHUe YroJOBHO-
o JieTia, HaunHasl C €ro BO3OY>KACHUS M JalbHEUIIIero
PaccMOTpEHUs 10 CYIIECTBY, OCYLIECTBISIOCH CYOM.
Cremyer OTMETHTB, €CIIH TO3HABATENb HE YKJIaIbIBAII-
Csl B CCATUAHEBHBIN CPOK JIMOO NEN0 HAIPaBISIIOCH
CYIOM WJIN TIPOKYPOPOM JUIS OCYIICCTBICHUS JOIIOI-
HUTEJIBHOTO PACCICIOBAHMs, TOIIA OCYIICCTBISIIOCH
MIPOM3BOACTBO NTO3HAHHSA JIMOO TIPEIBAPUTEIHEHOTO
CJIC/ICTBHS TIO OOILIMM HPaBUIIAM.

B kagecTtBe MOCTOMHCTBA MPOTOKOIBHOM (HOPMBI
BBIJICISIOT HAJTMYUE BO3MOXKHOCTH TSl OBICTPOTO U (-
(PEKTHBHOTO PaCKPHITHS IPECTYIICHNS, BCECTOPOHHEH
MPOBEPKHU BCEX 0OCTOSATENBCTB MPECTYIUICHHS, a TAKKE
CBEJICHHUH O JINIIE, €T0 COBEPINUBINEM. B KoHEUHOM cUe-
T€ 3TO MO3BOJUIIO MOBBICUTH 3PPEKTUBHOCTH OOPHOBI C
MPECTYIHOCTHIO, COKPAaTUTh CPOKU MEXIy COBEpIICH-
HBIM TPECTYIHBIM JESTHUEM M BEIHECEHHEM CyIeOHOro
pemenwst o Hemy [10].

OOpamiasce e K CPaBHCHHIO aHAIH3HPYEMBIX
(dhopM ocyneOHOTO MPOU3BOJCTBA, HA MEPBBIA B3IV
JCWCTBUTEIILHO MOXKET I10KAa3aThCsl, YTO JO3HAHHE B
COKpamieHHOH (opMme SBISIETCS CBOET0 poja aHajo-
TOM TPOTOKOJIBHOW (OpMBI JOCYAEOHOW IOATOTOB-
KM MaTepHaloB YrojloBHOTO Aena. OJHAKO Mojaraem,
YTO JaHHOE MPEACTABICHHUE SIBISICTCS OLIMOOYHBIM.
EnuHCTBEHHBIM CcXOACTBOM 00eux (opM J0CyneOHO-
r0 MPOU3BOJACTBA SBJSIETCS BO3MOXKHOCTH COOHMpPaHUS
JBBUHOM JTOJM JOKA3aTeNbCTB €IIe Ha ATale MPOBEPKU
COOOIIEHNS O MPECTYIUICHUH MOCPEACTBOM OCYILECT-
BJICHHSI MIPOBEPOYHBIX MPOLECCYaJbHbIX IEUCTBUU. B
MOCTIEIYIOIIEM JAHHBIC NESHCTBUS MPU3HAOTCS TOKa3a-
TEJIBECTBAMH HapaBHE C TEMH, KOTOPBIE OBUTH MOTYIEHBI
nociie Bo30yX/IeHUS YTOJIOBHOTO Jiea.

Bo Bcem ocransHOM maHHBIE (OPMBI THAMETPAITh-
HO MPOTUBOIONOXKHEI. Tak, mpoToKoIbHas (hopMa BO0OO-
IIe He ITPeTyCcMaTprUBacT KaKoTro-JIN00 TOpsaKa IIpeBa-
PHUTEIBFHOTO pacClieOBaHus OpraHaMu Jo3HaHus. Bce
JEUCTBHS TIPOUCXOIIT UCKIIIOUUTENHFHO Ha dTare Ipo-
BEpKH cooOIIeHnus o mpectymieHud. [Ipu atom gaxe
JIMIIO, COBEPILHBIICE NMPECTYIUICHNE, IMEET JIUIIb CTa-
TYC IPABOHAPYIIUTENS HA AOCYAeOHOM dTare. YrojoB-
Ho-TiporieccyaibHblii 3akoH PCDOCP no3Bosisiin BoooOIe
HE MPHBJIEKATh JIUIO, COBEPIIMBIIEE MPECTYIUICHHUE, K
YTOJIOBHOW OTBETCTBEHHOCTH, OTPAHUYUBIINCEH JIUIIH
MepaMmHu OOIIIeCTBEHHOro opuiianus. B jaHHoM ciydae
CKOpee B Ka4eCTBE CPABHEHHSI MOJKHO TIPUBECTH TPOM3-
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BOJZICTBO IO JiefiaM 00 aJJMUHHCTPATUBHBIX [IPAaBOHAPY-
IICHUSX, HEXKEN COKPAIICHHYTO (POPMY JO3HAHWUSL.

[Ipou3BoACTBO AO3HAHUS B COKpAIICHHOH (Qopme,
B CBOIO OYepenb, MPEeAyCMaTpHBAaeT HEOOXOIUMOCTD
HaIU4IUs B030Y)KJICHHOIO YTOJIOBHOTO Jiejia B OTHOIIIE-
HUM KOHKPETHOTO JIMIIA, €ro NpH3HAaHHE CBOCH BHHHI,
KBATH()UKAIMIO BMEHSIEMOTO €My IPeCTYIUICHHS, Ha-
JMYHe XofaraiicTBa MOI03pEeBaEMOro, a TakXKe OTCYT-
CTBHE YCJIOBHH, UCKITIOYAOIINX MTPOU3BOICTBO TO3HA-
HUS B COKpaIeHHON Gopme.

AHanmu3 Hay4HBIX HCCICIOBaHMM, IPaBOIPHUME-
HUTENGHOU TIPAKTUKU TTOKA3BIBAET, YTO ICHCTBHUTEINb-
HO JaHHas (opMa MPEIBAPUTEIBHOTO PACCIEIOBAHUS
Hy)XIaercst B cBoel nopaborke. OHaKo monaraeM, 9To
YCTaHOBJICHHBIM B HACTOSINEE BpeMsl 3aKOHOIATEIIEM
0COOBIN COKpAIICHHBIA TOPSAIOK NOCYyAcOHOTO TIPOH3-
BOJICTBA B OOIBINECH Mepe COOTBETCTBYET 3aKPEILICH-
HbM B YIIK P® npunanmmaM yromoBHOTo Cygomnpowus-
BOJICTBA, HEIKEITH MIPOTOKOJIbHAS hopMa.

B cBoro ouepenp, mpoTokobHast popma tocyaeOHon
MOATOTOBKK MATEPHAJIOB YIOJOBHOIO JIefia HE COOTBET-
CTByeT OCHOBaM COBPEMEHHOTO YTOJOBHOTO IIpOIIEC-
ca. Bo-mepBrIX, OHA B IeJIOM BO3jIaraia OOsM3aHHOCTH
[0 PacCIeIOBAaHMIO YTOIOBHOTO JieNia Ha CyIl, IMEHHO
TaM MPOM3BOIINCH (PAKTHUECKH PACCIECIOBAHUE Mpe-
CTYIJICHUS U TIPHHSTHE TI0 HEMY pelIeHus. Bo-BTophIX,
JaHHast GopMa He MO3BOJISIIA MTOJIH30BATHCS yYACTHUKAM
YTOJIOBHOTO CYHOIIPOM3BOICTBA MIPAaBaMH, HAIEIAIOIIN-

MH UX YTOJIOBHO-TIPOLIECCYaNIbHBIM 3akoHOM. OHHU He
MMeTM HUKAaKOTO CTaTyca BIUIOTH 10 Hadaja CyneOHOro
pa3buparenbcTBa. B-TpeTbux, HapyllaeTcs 1Mo COBpe-
MEHHBIM TIPEACTAaBICHUSM (hopMa TOKyMEHTAILHOTO
oopMiieHUs] IPUHATOTO pelIeHus Ao3HaBarens. Bedp
(haKkTHUECKH TIPOTOKOJ (PUKCHPYET JIMIIb XOI U PE3YIib-
TaThl MPOBEJECHHBIX ACUCTBUN. B naHHOM ke ciydae
paccMaTpuBaeMBIil TOKyMEHT BBICTYNACT KITFOYEBBIM
WUTOTOBBIM JIOKYMEHTOM, 3HaMEHYIOIIEeM pelleHhe A0-
3HABATEIIS O HATIPABJICHUH MaTEPHAJIOB IIPOBEPKH B CYI.

Crnenyer OTMETUTh, YTO €lIe B MEpPHON ACHCTBUS
VIIK PCOCP nekoTopbie OMOXKEHUS, PETIIAMEHTHPY-
OLIME TPOTOKOIBbHYIO (POPMY TOCYAeOHOM MOArOTOBKH
MaTepraioB YTOJIIOBHOTO Jefia, ObIIH IpHU3HAHBl HEKOH-
CTUTYLIMOHHBIMH [5].

Takum 00pa3om, IMOABONS HWTOTH IPOBEICHHOMY
HaMHU aHalu3y, MOXXHO OTMETHTb, YTO MPOTOKOIbHAs
(dbopma mocyneOHON MOArOTOBKH MaTepHalioB YrOJIOB-
HOTO Jiefia, HECMOTPS Ha BCe €€ IUTIOCHI IS TPaBONpH-
MEHHUTEIFHOH NMPAaKTUKH, HE MOXKET OBITh IPUMEHEHA B
HaCTosIIlee BpeMsl BBUAY TOTO, YTO OHA MPOTUBOPEUUT
HBIHEITHUM TIPUHIAIIAM YTOJIOBHOTO CYIOIPOH3BOI-
CTBa, ee mpoleccyaabHoi (Gopme, HE MO3BOISIET pea-
JIM30BaTh MPOIeCCyaNbHbBIE TAPAHTHH CTOPOH — yJacT-
HUKOB YTOJIOBHOTO CYAONPOHU3BOACTBA HA JA0CYISOHOM
sTarne. Beuny m3nokeHHOTO pedOopMHUPOBAHUE COKpa-
IIeHHON (OpMBI O3HAHHMS TO TYTH MPOTOKOIBHOM
(hopMBI HEBO3MOYKHO.
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THE USE OF SPECIAL KNOWLEDGE IN THE CRIME DETECTION AND
CRIME INVESTIGATION, RELATED TO ARSON OF VEHICLES

The author explores the procedure and the possibility of using special knowledge in the detection
and investigation of crimes related to arson of vehicles. The author gives attention to the peculiarities
of the participation of a specialist in the detection and investigation of these crimes and the appointment
of forensic examinations. The author specified when measuring the list of questions posed to the fire-

technical expert.

Key words: special knowledge, competent, investigation, arson, trace.

PackpriTie U pacciiegoBaHie NPECTYIJICHUH, CBA-
3aHHBIX C TIOPKOTAMH AaBTOTPAHCIIOPTHBIX CPEACTB,
OTHOCSTCS K KaTreropuu Haubonee CIOXKHBIX, TpeOy-
IOMNX KOMIUIEKCHOTO IIOAXO/Ia BCEX 3aWHTEPECOBAH-
HBIX CIy’0 OpraHOB BHYTPEHHHUX €], B T.4. U CIIELH-
AIIMCTOB I10 PA3INYHBIM HAIIPaBICHUSIM JESTEIBHOCTH,
MpHUBJICUEHNE KOTOPHIX HAYMHAETCS C MOMEHTa TyIle-
HISI TOKapa, 0CMOTpa MecTa IIPOHCIIECTBHUS 10 Ha3Ha-
YEHHS U TIPOU3BOACTBA DKCIIEPTHU3.

B HacTosimee BpeMss MMEETCS OTPOMHBIM TO-
TEHLHAJl HCIOJb30BaHUA MEPEeloOBbIX pa3paboToK B
oOmacT HayKW, TEXHUKH, HCKyCCTBa WIIH peMecia
B IIeJIIX YCHEHIHOTO PAacKpBITHS M pPaccieJOBaHUs
IPECTyIUIEHUH, B T.4. CBA3aHHBIX C IOJKOTAMH aB-

TOTPAHCIOPTHBIX cpencTB. OIHAKO CYIIECTBOBAHUE
Takoll BO3MOXKHOCTH HE pelaeT Bcex HpoliieM Mo
HCIOJIh30BAHUIO MOJOOHBIX 3HAHHM, MHOrooOpasue
L[EJIEBOTO Ha3HAYEHHs CIICIMaIbHBIX 3HAHUN OIpese-
JSIET PA3TUYHYI0 PEITAMEHTAIUIO X TIPUMEHEHHUSI Ha
MPaKTHKE.

HecomueHHO, 110 ienaM yKa3aHHON KaTeropuu He-
00XOIMMO TIPHBIICUEHHE CIICIHAINCTa B 00JacTH TI0-
KAPHO-TEXHUUCCKUX DIKCIIEPTH3, KOTOPHIH OKAa3bIBACT
CONeHCTBUE B OOHAPY)KCHUH, U3bATHU CIIEOB, IIpe/-
METOB U MHBIX BEIIECCTBEHHBIX J0OKA3aTEIbCTB, MPOU3-
BOIUT (PHKCAIIMIO OYAroBBIX MPHU3HAKOB, (DaKTHYECKH
YCTaHABIMBACT MECTOIMOJIOKEHHE OYaroB MOXapa, UX
KOJIMYECTBO W B3aUMOCBSI3b, YTO SBISCTCS Ba)KHEH-
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HIeH CTamuel Py UCCIIEAOBAHUH MECT MoXKapa B LEAX
YCTaHOBIICHUS €ro MPUYHHHI [5, c. 88].

[Mocne TymeHus moxapa CHENUATUCT MPUCTYIAST
K BCECTOPOHHEMY U TIOJTHOMY OCMOTPY ITOBPEKIEHHO-
o oxapoM aBToMoOumIIs. OCMOTp aBTOTPAHCIIOPTHOTO
Cpe/ICTBa ITIOIpasyMeBaeT OCMOTP HE TOJIBKO CaMOTO
CTOPEBIIIETO CPEICTBA, HO U TEPPUTOPHH, IIie OHO Ha-
XOIIJIOCH BO BpEMsI IoXapa.

OnHaKo Ha MPAKTHKE 3a49aCTYIO B XOJIE OCMOTpa Me-
CTa MokKapa CHEIHANCT OTPAaHMYNBACTCS TOIBKO (DUK-
calmeil MecTa MPOUCIISCTBUS U H3BITHEM IIOXKAPHO-
ro Mycopa» a0 (parMeHTOB AIEKTPOOOOPYIOBAHNSI.
OTBICKaHUE WHBIX CJIC/IOB YaIlle BCErO HE OCYIIECCTRIIS-
eTCS BBHIY OIIMOOYHOTO MHEHHS O HEBO3MOKHOCTH
UX COXpAHEHUs Ha OKOIMYCHHBIX MOBEPXHOCTSIX. TaKoit
MOAXOJ K OCMOTPY MecTa IoXKapa He SBIISIETCS KOM-
TUICKCHBIM.

Crnenyer oOpaTuTh 0c000€ BHUMaHHE HA HaJMUUE
a0 OTCYTCTBHE CHEHU(PUISCKHX CIEO0B, KOTOPHIE
JIeJSITCSl Ha TPU OCHOBHEIE rpymms [3, ¢. 17]:

1) TpaaMIMOHHBIC U KPUMHUHATUCTUKU CIICIBI
(cmenbl 00yBH, TpPaHCIOPTHBIX CPEICTB, YTOJOBHBIC
CJIC/IbI B3JIOMa, CIIEIBI PYK, HOT U T.11.);

2) cnenbl TOopeHUsS (TIOBPEXKICHHS, BBITOPAHUS;
OILIABJICHUS JeTaynell aBTOMOOWIIS; KOMIOTh BHYTPH ca-
JIOHA);

3) ciempl NPECTYIMHBIX ASUCTBHUI MO0 WHUIMAPOBA-
HUIO TOPCHHSI.

Cpenu TpaaulMOHHBIX CIEOB BBINENSIOT CIICIBI
pyk. Mectamu oOHapyKeHHS TaKUX CIEIOB SBISIOTCS:
KOpITyc aBTOMOOWMIIS (KpBIIIA, ABEPHU, KallOT MOTOPHO-
ro, 0ara)KHOro OTCEKOB, KPBUIbsS aBTOMOOWIIS); BHYTPH
cayioHa (Ha BHYTPEHHHX IOBEPXHOCTSIX BETPOBOTO,
3aJHET0 CTEKJa, HCIIONB30BaHUE OCTEKJIICHUS JBe-
peil caloHa, B T.4. Ha HAMOJBHOM MOKPBITHH, 0C000€
BHUMaHHE OOpalaeTcs Ha HaJHM4yhe BHYTPU cajoHa
MOCTOPOHHUX TPEIMETOB: KaMHEH, METaUIMYeCKUX
IPEIMETOB, OIUIABICHHBIX E€MKOCTEH, OMTOrO CTEeKIa,
HE UMEIOIIETO OTHOIICHHS K OCTEKJICHUIO aBTOMOOWIIN)
[4, c. 35-36]; Ha KpBIIMIKE TOPIOBUHBI CIIMBHOTO KpaHa
OeHzobaka.

[Tpn oOHapyKeHHH CaMOAETBHBIX 3aKUTaTeIBHBIX
YCTPOMCTB HA COXPAHHUBIIUXCS YACTAX HCIIOTHHUTENb-
HBIX MEXaHU3MOB, KaK PABUIIO, IMEIOIINX 3HAYUTEIb-
HBIC TEPMUYECKUE TIOBPEKICHUS C BHEIIHEH CTOPOHBHI,
BO3MOXKHO COXpaHCHHE HETOBPSKICHHBIX YYACTKOB
C BHYTPEHHEW CTOPOHBI 3JICMEHTOB YCTPOWCTBA, I/E
IeNIeCO00pa3HO OTHICKAHHE CIIENOB MANBIEB PYK JIHII,
UX U3roToBUBIIKX. [Ipy 3TOM Bennka BEpOSTHOCTH 00-
HapY)KEHHsI TaKUX CIIEAOB, 00yCIIOBIICHHAs AEHCTBUS-
MU (MaHHUITYJSAIUSIMU) 110 U3TOTOBJICHHIO, MOHTAXY U
YCTaHOBKE YCTPOMCTBA.

ABTOMOOWIH, pabOTAOIIME HA Ta30BOM TOILIUBE,
HEOOXOIMMO HCCIIC/IOBATh C IIEJIbI0 OOHAPYKEHUS Clie-

JIOB PYK B MECTaX YCTAHOBKH MEPEKITIOYaOLINX Kiamna-
HOB, THOKHX COCIUHSIONINX TPYOOIPOBOIOB, 3aKHUM-
HBIX XOMYTOB.

[Ipu ocMoTpe mpuileraromeil Kk noxapy TeppUTO-
pUM B LENIX OOHAPYXKEHHUS CIEAOB PyK HEOOXOAMMO
HCCIIEIOBaTh EMKOCTH (M UX OCTaTKH) U3-TIOJ] TOPIoYei
KHUJKOCTH WU APYTUX UCIONB30BAHHBIX MPHU TOIKOTE
00BEKTOB, HAIIPUMEP IMUTAHTA, TPUMEHEHHOTO B Kaue-
cTBe cuQoHa JUII OTKaYKu OCH3MHA n3 OeH300aKa H T.1.

[Ipu paccnenoBaHUY MOPKOTOB aBTOTPAHCIIOPTHBIX
CPEACTB SIBISAETCA 3aKOHOMEPHOCTBHIO OOHapy:KeHHe
3aKOIMYEHHBIX CIIEJOB PYK, OMHAKO MOXKET CIOXKHUTHCS
OIMOOYHOE MHEHHE O HEBO3MOXKHOCTU COXPAHCHHSI
MMOTOXKHUPOBOTO BEIIECTBA HAa OOBEKTE TOXKapa, W, KaKk
CJIEZICTBHE, TOMCK CIIEIOB MaNWUISIPHBIX y30POB PYK
MIPH OCMOTPE HEMOCPEACTBEHHO OOBEKTa TOXKapa Mo-
KeT He ocyllecTBIAThesA. Kak mpaBuiio, oOHapyxeHue
CJICZIOB PYK Ha TIOBEPXHOCTU OOBEKTOB OCYIIECTRIISCT-
csl TPaOUIIMOHHBIMHU criocobamu. OHAKO B YCIOBHUSX
Mokapa MPOUCXOJUT OCAKIACHUE KaK «CYXOi», Tak M
<OKUPHOI» KOMOTH, BO3JIEHCTBHE BHICOKOW TeMIeparTy-
pBI Ha OOBEKTHI M Ha CJIe000pa3yolee BeIecTBo, a
TaKKe 3HAYUTEIbHOE YBJIAXKHEHHE MOBEPXHOCTU (MC-
MapeHue BOJBI B ITPOIECCE TYIICHHUS).

B xozxe ocMoTpa Mecta noxkapa oco00oe BHUMaHUE
HE00X0IUMO yAensTh 30He okomueHus. Tak, B OKI[T'Y
MBI Poccun no AntaiickoMy Kkpato ObUia IpoBeleHa
paboTa Mo MCCIIeI0BAaHNIO BOBMOKHOCTH COXPaHEHHUS,
OOHapy>KeHHS U U3BIATHA CIENOB MalblEB PyK C OKOI-
YEHHBIX MOBEPXHOCTEH, KOTOpas MpUHECHA TOJOXKH-
TeJIbHbIE PE3YNbTaThl.

JIJIsl OYUCTKH CIIOST KOTIOTH ¢ OOBEKTOB HCITOJB30-
BaJICh CTaHJAapTHhIE KUCTU «dueiy. [Ipu o6padoT-
Ke JBYX OOBEKTOB (PaCIIOJIOKEHHBIX MPH OKOMYCHUH
CJIEIOBOCTIPUHUMAIOIIEH MOBEPXHOCTHIO BHU3) OTMeE-
4aJioCh TMOJTHOE YJAJICHUE KOMOTH 0e3 OCaXKICHHs Ha
MOTOXUPOBOM BemiecTBe. OAHAKO NMPHU yBIAKHEHUH
MMOBEPXHOCTH aHAJIOTHYHBIX OOBEKTOB 3a CYET BBIJIbI-
XaeMOro BO3[yxa ¢ mocienyrolueit 00paboTkoii KUCThIO
«neiin» HaOMOMAIOCh MPHUIUITAHWE YaCTHIl yialsie-
MO KOIOTH Ha MOBEPXHOCTh YBIAXKHEHHOTO MOTOXH-
POBOTO BELIECTBA.

JIst MOBBIMICHHUS YETKOCTH M KOHTPACTHOCTH BbI-
SIBIICHHBIX CJICJIOB ITOCJIC YNAJCHHS CJIOS KOTIOTH HC-
T10JIB30BAJIUCH JAKTHIIOCKOIMMYECKHUE MTOPOIIKH.

YuuThiBass OCOOCHHOCTH TYIICHHS IM0XapoB, a
WMEHHO MPUMEHEHHUE BOJIbI B KaU€CTBE OTHETYyIIAIle-
IO COCTaBa, OJHOM M3 OCHOBHBIX MPOOJIEM, C KOTOPOit
CTaJIKMBAETCS CIELUAINCT, SBISIETCS NepeyBIaKHEHUE
MoBepXHOCTEH. [Ipu 04HUCTKE OOBEKTOB OT CIIOST KOTIOTH
KUCTBIO «(IIEHIp) MPOMCXOAUIIO CMa3bIBaHUE CIIEIIOB.
[TonoxwuTteapHBIC PE3yIBTAThI MMONyYEHBI IPU BHICYIIH-
BaHUU 00BEKTA-HOCHUTEJIS C IIOMOIIBIO UX MPOTPEBaA Te-
IJIOBBIM TTOTOKOM MOIITHBIX OCBETHTEJICH HITH ITPOTpeBa
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UX MOBEPXHOCTH MPU MOMOIIX OBITOBOTO (peHa B Teue-
Hue 5-10 muHyT. HEeoO0X0MMMO MOMHUTH, YTO BO3/CH-
CTBHE HArPETOr0 BO3IYIIHOTO MOTOKA HA MOBEPXHOCTh
00BEeKTa TOIHKHO OBITH MUHIMAIFHBIM TI0 BPEMEHH IS
UCKITIOUCHHS BO3MO)KHOTO BBICHIXaHHS MOTOXXHUPOBOTO
BemecTBa. [1omoOHass TEXHOIOTHSI TOATOTOBKH HCCIIe-
JIyEeMO# TIOBEPXHOCTH MOXET OBITh UCIOJIb30BaHA TIPU
HACIIOCHHH Ha OOBEKTE <OKUPHOI» KOmoTH. Bo3mei-
CTBHE TEIUIOBOTO BO3IYIIHOIO MOTOKA, CO3J[aBaeMOro
OBITOBBIM (DEHOM, BBICYIIMBACT KOIOTH U IO3BOJIIET
B JaJbHEHIIEM OYHINATh MOBEPXHOCTH KOJOHKOBOM
KHACTBIO C TIOCIIENYIONINM BBISIBICHHEM CIIEOB DPYK.
[IpaBuibHOE U3BATHE U YIAKOBKa OOBEKTOB Ha MECTE
no)kapa, TapaHTHPYIOIIAs HETTOABIKHOCTh OOBEKTOB B
YHaKoOBKe (COXpaHAIOLIEH cloi KOMOTH 0e3 MoBpexIe-
HUI1), TO3BOJISET HCCIICIOBaTh OOBEKTHI B J1aboparop-
HBIX YCJIOBHSX, IJI€ UX BO3MOXXHO IMOMECTHTH B I[Ha-
HAKpWJIATHYIO Kamepy. [Ipu IOCTIDKEHHH BIaKHOCTH
80% u ucnapenuun unaHakpuiara (10 mi) B Teuenue 15
MHHYT HaOJIOaeTCs XapakTepHOEe OKpaIINBaHKE MOTO-
JKHPOBOTO BELIECTBA B OCTIBII I[BET.

CremyiomuM BHIOM CJIEOB SIBISTIOTCS CIEIBI 00-
YBH, TOUCK KOTOPBIX HEOOXOIUMO BECTH HE TOJIBKO He-
MOCPEICTBEHHO Y aBTOMOOWJIS, HO M Ha TPHJIETAIONICH
K [TOXKapy TEPPUTOPHUH, HAPUMEP HA MECTE, [ HaXO-
IVJICS] TIPECTYIHUK, TOTOBSICh K COBEPIICHHUIO MPECTy-
wieHus. M3bIMalOTCs TaHHBIC CIIENbl TPaAUIUOHHBIM
CII0COOOM.

Crempl TpaHCIIOPTHBIX CPencTB. MccnenoBanue 00-
CTaHOBKH Ha HAJMYHE CIEI0B TPAHCIOPTHBIX CPEICTB
panMOHANBEHO MPOBOAUTH C IENBIO YCTAHOBICHHS aBTO-
MOOWIISI, HA KOTOPOM IpHeXaiu (yeXayn) MpecTyIHH-
KU, BEIBO3WJIMCH BO3MOXKHBIC MAaT€PHUATBHBIC IIEHHOCTH
C TIOIOXCOKEHHOTO aBToMOOMIIS u T.4. Ecim 3aropanue
IOPOM30IIIO 110 XOAY JBMXKEHHS CaMOTrO aBTOMOOWIIS
WITA TIPY CTOJIKHOBEHUH, HEOOXOIMMA PEKOHCTPYKITHS
COOBITHH, HEMOCPEACTBEHHO MPEIIICCTBYIOIIUX 3aro-
paHuio. A IS TakoW PEKOHCTPYKIIUH U HEOOXOTUMO
UCCIIEIOBATh CJIEABI TPAHCIOPTHOIO CPENCTBA, OCTAB-
IIrecs Ha Topore.

Crenpl MpecTyNmHBIX ICUCTBHU 10 HHHUIMAPOBA-
HUIO TopeHns1. PakT 0OHAPYKESHUS IIPHU OCMOTPE MecTa
nokapa CICIOB MPUMEHEHHS WHHUIIUATOPOB TOPEHHUS
SIBISIETCSI OFHUM W3 OCHOBHBIX KBaJH(PUKAIIMOHHBIX
npu3HaKoB noxora [1, ¢. 67]. B xauecTBe nHMIIMATO-
POB TOpPEHUS MIPH TOKOTaX HanOoJIee YacTo MPUMEHSI-
IOTCS:

- (parMeHTBI TBEPJBIX TOPIOYMX MaTepHaIoB (Ta-
3€Thl, KAPTOH, TKAHb), JJIsl ©X OOHAPYKEHHS U UIbATHS
CTEIHATICT JOJDKEH OCMOTpPETh HU3 aBTOMOOWIS H
pa3MellieHe AaHHBIX BEUICCTB HAa HAPYKHBIX YaCTIX
JeTanei, mpu 3ToM HeoOxomumo chororpadupoBaTh
9TH OCTaTKH HA MECTE UX OOHAPYKCHHs, U3bSITh HAJl-
JeXaMM 00pazom;

- cieapl He(TENPOMYKTOB M TOPHOYE-CMAa30YHBIX
MarepuanoB. MCHonap3ylOT MX XapaKTEpHBIN 3amax U
CHOCOOHOCTh JIFOMHHECIIMPOBATh MO BO3ACHCTBHEM
Y®-n3nyueHus.

[Mocne oOHapyXeHHs CIIEIOB-WMHUIIMATOPOB TOpeE-
HUS TIPOU3BOJUTCS OTOOp Mpod myTeM cOopa MEITKHUX
YaCTHII C TOBEPXHOCTH O0BEKTAa-HOCUTES, CIIC/bI HHU-
IIUATOPOB TOPEHUS B KHUIKOM COCTOSHUH H3BIMAIOTCS
HOBBIM IIIPUIEM, TUIETKON, CHPOHHBIM YCTPOHCTBOM
WK B KOHTEHHEP U BEIICCTBEHHBIX JTOKA3aTEIbCTB.
Yucras GuiabTpoBaidbHas Oymara, CTEpHIBHBIC IIApPH-
KH BaThl MJIH CIIOM Mapid MOTYT TaKkKe MCIIOIb30BaTh-
csl JUTS TOTIIOUICHUs XUIKoCTH. [locne or6opa mpoObt
YIIaKOBBIBAIOTCS B CTCKIITHHBIE OaHKH, KOoJIOBI. Kaxkmas
npoba 00s3aTebHO MOMKUCHIBACTCS C YKa3aHUEM Me-
CTa U3BSITHUSL.

Kpome BhIlIenepeyrCICHHBIX CIEI0B, UMCIOIIIXCS
Ha MecCTe Mokapa, HeoOXOMMO 00paTUTh BHUMaHHE Ha
CJIe/Ibl, KOTOPBIE MOTYT OBITh 0OHAPYKEHBI Ha MOBEPX-
HOCTH TIPEIMETOB OIEKIBI, OOYBH, KUCTEH PyK ITOIO0-
3pEeBaEMOro B COBEPILICHUU MPECTYIUICHUS, Ha Pa3iny-
HOTO pojia eMKOCTsIX (0aHKH, OyThIIKH, OOYKH H T.II.),
U3BATHIX Y Hero. [Ipu moucke yKa3aHHBIX CIICIOB HC-
MONb3y0TCs Y®-0CBETUTENH, i€ LBET JIOMHHECLICH-
UM 3aBUCHT OT YHCTOTHI KOMIIOHCHTHOTO COCTaBa U
TOJIITUHBI CJI0SI TOPIOYETo BelecTsna [2, ¢. 432].

Hmeromascs B HacTosimee BpeMs MpuUOOpHas,
CIpaBOYHAs M MeTomudeckas 6a3za MO3BOJSET B Kpar-
YalIlie CPOKH YCTAHOBUTH OYar W MPUYHHY MOXKAPOB,
HCCIIEIOBATh U3BATHIE CIEIBI HEPTENPOIYKTOB U TOPIO-
Ye-CMa304YHbBIX MaTepPHaJoB.

Tax, B pacnopsoxernn DKI[ I'Y MBJI Poccun o
AJTaliCKOMy Kpar MMEETCs MEPeIBHIKHAS TOXKAPHO-
texandeckas nadoparopus (I1TJI) Ha 6aze aBTOMOOHIIS
«["azenp», xoropas oOOpygOBaHA ammapaTHbIM KOM-
mnekcom «CUPUYCy, nmpenHazHadeHHBIM ST ycTa-
HOBJICHHUS OdYara mo)kapa B MOJIEBBIX YCIIOBHSX, a JJIS
HCCIICZIOBaHMSI OOBEKTOB 3IEKTPOOOOPYIOBaHUS HC-
MOJB3YIOTCS OnTUYecKue MHUKpockorbl «Carl Zeissy,
«Leika», «MCII-TM», coBMmenieHHbIE ¢ TU(POBBIMH
KaMepaMH, 4TO MO3BOJIAET HADISIHO IPOUILIFOCTPHPO-
BaTh MMEIOIINECS MOBPEKICHUS 00BEKTOB C YKa3aHU-
€M HEOOXOMMBIX KOMMECHTAPHUECB.

[Tpu BO3HIKHOBEHHH BOIIPOCA O MOMEHTE 00pa3oBa-
HUSI IMEFOLIUXCS TIOBPEIKACHHH (10 OYKapa UK BO Bpe-
Ms rokapa) cotpynarukamMu DKL BeImomHseTcs MeTa-
norpaduueckoe UCCIe0BaHkie OIUIaBieHui. [ sToro
COOTBETCTBYIOIINM 00pa3oM IIOATOTABIMBAIOTCS IIIIH-
G5l U3 00pa3uoB uccnenoBanus. [lomydeHHbIe 00BEKThI
noyupyroTcs Ha ycraHoBke «lllmmgy. ITocne xumude-
CKOTO TPABJICHUsI 30HA OILUIABICHUS UCCIEHYETCsS HPHU
TTOMOIIIM METAJUIOTPaQUIECKOTO MUKpOCKoTa «MeTamy».

HUccnenoBanre 00bEKTOB, U3BSITHIX C MECTA TOXKa-
pa, Ha IpeMeT OOHAPYKEHHS CIICIOB HHTEHCH(DHKATO-
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OB rOpeHUsI IPOBOIUTCS, KK MPABHUIIO, METOIOM TOH-
KOCIIOWHOM Xpomarorpaduu. B cinydyae HeoOXoauMOCTH
IPOBOIUTCS TOMOJHUTEIBLHOE UCCIEIOBAaHUE 00BEKTa
Ha Ta30BOM XpoMatorpade «Agilenty ¢ nmpuBicueHHEM
COTPYIHUKOB OT/IEJIA IKCIIEPTH3 MATEPHAJIOB, BEIIECTB
W U3CITHN.

[pu packpeITUH U pacciaeJOBaHUU TPECTYILICHUH,
CBSI3aHHBIX C ITOJDKOTAMH aBTOTPAHCIOPTHEIX CPEICTB,
HEOOXOAMMBIM 3TallOM SIBJISETCSI MPOM3BOACTBO pas-
JMYHBIX BUAOB CyAeOHBIX oKkcepTn3. KiroueBoe 3Have-
HHE IT0 JIeJIaM O TIO/IXKOTaX aBTOTPAHCHIOPTHBIX CPEICTB,
a TaKk)Ke 3HAYUTENbHBIE TPYJHOCTH BOSHUKAIOT NP Ha-
3HAYCHUU MOKAPHO-TEXHUYCCKOM IKCIICPTH3HI, U 371ECh
HEOO0X0IMMO 00pamaThes 3a KOHCYJIbTAIIUECH K JIUIIAM,
00JIaIAT0IINM CIICIIMATEHBIMU 3HAHHUSIMU.

Tak, B Hacrosmee Bpems B OKI[ I'Y MBJI Poccun
0 AJNTalCKOMY Kparo CO3/1aHa TPyIIa B3PhIBOIIOKAp-
HO-TEXHHYECKUX WCCIEIOBaHMH, INTAaTHAs YHCJICH-
HOCTh KOTOpOH cocTaBisier 3 dvenoseka. [IpowsBon-
CTBOM HETIOCPEIICTBEHHO ITOKapHO-TEXHUIECKUX IKC-
MEePTH3 U MCCIICAOBAHNI 3aHUMAIOTCS IBA COTPY/IHHKA,
CTaXk pabOThI KOTOPBIX COCTABISET 6 JIET 1 3 roja.

OCHOBHBIM HAIPaBJICHUEM JCATEILHOCTH JKCIIEp-
TOB SIBIISICTCS BBITIONHEHHE SKCIIEPTU3 TI0 MaTrepraiam
YTOJIOBHBIX JICJ, @ TAK)KE MPOU3BOACTBO HUCCICIOBAHUI
10 MaTepHrajaM IpeIBapUTEIbHBIX TPOBEPOK.

[lpu Ha3HAa4YeHHHM W TPOM3BOICTBE MOXKAPHO-TEX-
HUYECKOH AKCIIEPTH3Bl HEOOXOAMMO YUHTHIBATH ¢
O0COOCHHOCTH, KOTOPBIMHU SIBIISIOTCS OIPAaHUYCHHOCTD
CBEIICHUI W CHUTYaIlIOHHBIN XapakTep HCCIeIOBaHUI.
DKCHepT W3ydaeT M BOCCTAHABIHMBACT 110 COXPAHUB-
IIAMCSI IPU3HAKAM COCTOSTHHE OOBEKTa JI0 €TO MTOBPEIK-
JICHUS U PEKOHCTPYUPYET CUTYAIIMIO, KOTOpast MPUBEIa
K BO3HHKHOBEHHUIO NIOXKapa, T.e. paCCMaTpUBAET Pa3BHU-
THUE CUTYaIlMU BO BPEMEHU U MPOCTPAHCTBE U BBICHSIET
0COOEHHOCTH W TIPHYMHBI BOSHUKHOBEHHS TOPCHUS —
UCCIICIOBAaHHUE MMEET PETPOCIICKTUBHEIN XapakTep.

Ha paspemienne moskapHO-TEXHHYECKOTO 3KCIEp-
Ta PEKOMEHIYEeTCsl CTABHUTh BOIIPOCHI B COOTBETCTBUU
C TEeMH 3aJadyaMH, KOTOpPHIE OHA pEIIacT, a WMEHHO
[6, c. 92-93]:

1. ['me HaxoamTCs OUYAr mokapa: B MOTOPHOM OTCe-
K€ aBTOMOOWJISI, B CaJOHE aBTOMOOWIS WIH B JPYrOM
Mecte? Kakumu myTsiMu pacripoCTpaHsICcs OTOHB?

2. Kakue npusHaku (CIeAbl TePMUUYCCKUX U MeXa-
HIYCCKUX MOBPEKACHIH, TOBPEXKICHHS Y3JI0B U arpe-
ratoB aBTOMAIIMH) YKA3bIBAIOT HA MECTOIOJIOKCHUE
ouara roxkapa?

3. Uem oObscHseTCS HauOoJbllee BHITOPaHUE Ca-
JIOHAa aBTOMOOHIIS?

4. KakoBa MakcuMallbHas TEMIIEpaTypa TOPEHHS
KOHCTPYKITUI aBTOMOOWIIS?

5. NmetoTcst 1 0OBEKTUBHBIE OCHOBAHUS AJIS YT-
BEPKJCHHUS O TOM, YTO B CAJIOHE aBTOMOOMIISL OBLI TPH-

MEHEH JIOTIOJIHUTEIbHBIM UCTOYHUK 32)KUTAHUS, MPHU-
BHCECCHHBIN N3BHE?

6. Moru 1 00pa3oBaThCsl HAOIOMAEMbIC CIICIIBI
TEPMHUYECKOTO BO3JICHCTBHUS Ha KOHCTPYKIIUSAX aBTOMO-
OWJIsl IPU YCIIOBHUH, YTO B €0 CAJIOH BIIMIIM CONEPIKH-
Moe 20-ITUTPOBON KaHUCTPHI ¥ IOAOXKIIIN?

7. Kakue marepualibl ropeiu, eCiu CTOJIO OTHS Hajl
YPOBHEM JIOPOTH COCTABIISLI 2,5 M, & IbIM ObLT YepHBIN?

8. Moo nu o0pa3oBaThcs Ha TOBEPXHOCTH ac-
(habTOBOTO MOKPHITHS JOPOTH B TOM MECTE, TIe TOpe
aBTOMOOMJIb, TEMHOE ISATHO B Cllydae, €CIH TOpeiu
TOJILKO KOHCTPYKIIMU M OTJICJIOYHbIC MaTepHajbl aBTO-
MAaIlTMHBI, HO HE PA3JIUTHIN OCH3UH?

9. UeM 0OBSICHACTCS JIOKAIHM3AIUs YYAaCTKOB Ha
KPBUIbSIX Ky30Ba M KPBIIIKE OarakHUKa aBTOMOOWIIS, HE
AMEIONIHX CIIEIOB TEPMUYECKOTO BO3ICHCTBHUSA?

10. B kakoli MOMEHT NPOHM30LUIO BO3TOpaHUE —
OJTHOBPEMEHHO CO CTOJKHOBEHHEM aBTOMOOWIIS WIIH
yepes HeCKOJIbKO MUHYT? UeM oObsACHSETCS 3ajiepikKKa
BOCIUTAMEHEHHUS?

11. KakoBa mpupoaa WMCTOYHMKA 3aXKUTaHUS: Te-
IJIOBOE IMPOSBJICHUE 3JICKTPUYECKOTO TOKa (KOPOTKOE
3aMbIKaHHe, TOKOBas Meperpy3ka, UCKpeHue), yaapHas
HCKpa MEXaHUYECKOTO TPOHMCXOXKIACHHUS, pacKaieHHas
MMOBEPXHOCTH JIEMEHTOB JIBUTATEN U BBITYCKHOH CH-
CTEMBI MJIM 9TO HHOE?

12. Eciiu 1omycTHUTh, YTO KaHUCTPa eMKOCThIO 20 11
¢ OGH3MHOM HAaXOQWJIach B Oara)KHUKE aBTOMOOWISA U
OCH3UH 13 HEe BEUIMBAJICS M PACTEKAJICs, TO MOT JIU TTPHU
3TOM HE BHITOPETh Oara)kHUK 3TOTO aBTOMOOWIIS?

13. B TeueHune kakoro BpeMEHHU MOT OBITh OXBavCH
OTHEM aBTOMOOWIIb TIPY YCTAaHOBJICHHOM MeEXaHH3ME
BO3ropaHusi?

14. YuuteIBas, 4TO aBTOMAIIIMHBI TTOCIIE CTOJKHO-
BEHUSI HAXOAWIKMCh BIUIOTHYIO APYT K JIPYTY, a UX Ie-
peIHUE YacTH He OOTOPEIH, TO MOYKHO JIM YTBEPK/IATh,
YTO OrOHb HE MOT NIEPEKUHYTHCS C OTHOTO aBTOMOOUIIS
Ha ApyTOoit?

15. IMoueMy He MPOM3ONLIO BOCIIAMEHEHUE OCH-
3uHa B OeH300aKe MpH MoKape B aBTOMOOmIe?

16. ITockonbKy 3a7Hsis MaHeNb Oamriepa U 3aHss
MOJIOBHHA KPBIIIKKA OarakHWKa aBTOMOOWIS HE Ha-
XOJIMJTUCh B 30HE TOPEHMsI, TO MOIIa Ju AehOpMUPO-
BaThCs IIyTEM PACIUIABIICHHS TNIACTMACCOBAS 3aIIATHAS
ITOPKA Ha 3aMKe OarakHuka?

17. Morza 71 3aKONITUTHCS CHAPY’KU BBITIOJTHEHHAS
13 OJIECTAIEro MeTayljia 3allMuTHAs KPBIIIKAa CO IITOP-
KO 3aMKa Oara)xHuka?

18. KakoBa 1UTEIbHOCT IOXKApa ¢ y4E€TOM HOIy-
YEHHBIX 00BEKTOM TEPMUYECCKUX MOBPEKICHUHN M T10-
JKApPOOTIACHBIX CBOMCTB MAaTEPHUAJIOB, U3 KOTOPBIX OH
OBLI M3rOTOBJICH?

B ciyyae HEnonHOTHI mpencTaBieHHOW HHpOpMa-
MU DKCIIEPTOM B aJipec opraHa cyla WU CIIEJCTBUS,
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HA3HAYMBILIETO MOXKAPHO-TEXHUYECKYIO HKCIEPTHU3Y,
HalpaBJIAIOTCA XOJaTalicTBa O MPEeNOCTaBIEHUH HEAO-
CTAIOLUX JJIs TOJIHOTO OTBETA HAa MOCTABJIECHHBIE BO-
IIPOCHI MAaTEPUaOB, B KOTOPbIX MPUBOAUTCS NE€PEUEHD
TaKUX MaTepUasoB.

Takum 00pa3oMm, ¢ pOCTOM MPECTYIJICHUH, CBS-
3aHHBIX C MOJKOTaMHM aBTOTPAHCIIOPTHBIX CPENCTB,
pacTeT U MacTEepPCTBO IOPKUraTesel, COBEPLIEHCTBY-
I0TCSI UX METOJBI, MPUMEHSIOTCS HOBBIE MOJKUTa-

IOlMe BelecTBa. BriABIeHHE U aHAW3 NPUYUH IIO-
XKapoB TpeOyeT NPUMEHEHHs CIEIMaTbHBIX 3HAHWH,
3a4acTyI0 HEAOCTYHBIX AJIS CIeN0oBaTess Wi J03Ha-
Batens. [loaToMy pacciiemoBaHue MOIKOTOB MPEIIIO-
JlaraeT y4acTue BBICOKOKBATH(DUIIMPOBAHHBIX CIICLU-
aNMCTOB, O0JIQTAIONTIX JTOCTATOYHBIMH 3HAHUSMH IS
YCTaHOBJIEHUS HCTUHBI, UCXO/A U3 OLIEHKW MUHUMAaJIb-
HO COXPaHMBIIUXCSI HCTOYHUKOB JOKa3aTeIbCTBCHHOM
uHpopManuu.
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PROBLEMS OF TRANSACTIONS QUALIFICATION AS ANTISOCIAL
AND APPLICATIONS OF CONSEQUENCES OF THEIR INVALIDITY

The article analyses theoretical and practical questions of invalidity of the transactions made on
purpose, opposite to bases of law and order or morality (Art. 169 of the Civil Code of the Russian Federation).
The authors investigate approaches to definition of concepts «law and order basis» and «morality». The
transaction purpose as the basis of recognition it antisocial and, as a result, insignificant is investigated.
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FrPAXXOAHCKO-NMPABOBbIE OTHOLUEHUA

B ropuanueckoil nurepaType aHTHCOLHAIbHBIMU
cnenkamu ¢ momaun O.A. Kpacasumkosa [18, c. 241-
2441 Ha3bIBAIOT CIEJIKH, COBEPILIEHHBIE C LIETIbI0, MPO-
THUBHOI OCHOBaM IIPaBOTIOPSIKA MIIM HPABCTBEHHOCTH
(ct. 169 I'paxnanckoro koxekca Poccutickoii denepa-
nuu (nanee — ['K PD)).

Heo0xonuMo 0TMETHTb, YTO U3MEHEHUS, KOTOPHIM
nonseprrich HopMmbel 'K PD o HexeiicTBuTENnbHOCTH
CHETOK, BCTynuBiuue B cuity 1 centsOps 2013 r, He
3aTPOHYJIM OTNpEeNICHHUs] AaHTHCOLHUATBHON CIENKH,
HE M3MEHWICA M «PEXKHUM» €€ HeAeHCTBUTEIbHOCTH,
KaK 3TO IPOM30IIIO CO CHCIKaMH, MPOTUBOPEYAIIIH-
MU 3aKoHy. OTCIONIa 3aKOHOMEpPEH WHTEpPEC K JaHHOMY
BU/Ty HEICHCTBUTENBHBIX CHENOK, T.K. UX HHYTOXXHOCTD
«ycTosu1ay nocie peopMsl.

B paccmarpuBaemoii craThe He 3aKpeIieH KOH-
KpEeTHBIN MepeyeHb CAETOK, CBOEH IeNbI0 MPOTHBOpe-
Yanpx OCHOBaM HPAaBOIOPSIKA WM HPAaBCTBEHHOCTH.
TeM caMbIM JIOMTyCKAa€TCA BOZMOXHOCTh BAPUATHBHOTO
OCYIIECTBICHUS! CyOBEKTHBHBIX TPaKIAHCKUX IIPaB
BIUIOTh A0 370ynoTpebiaeHus mpaBoM. OOHAKO, Kak
MIPaBUIIO, UMIIEPATHBHBIE HOPMBI IpaBa IOCTATOYHO
OMpENENeHHBl, U B CHJIy 3TOTO 3JIOYHOTPEOJSIOLINe
MIPaBOM JIMIIA TIPEIIOYUTAIOT UX OOXOANTH, a HE Hapy-
IaTh OTKPHITO.

Koncturymmonnsrit Cyn Poccwmiickoit ®@eneparm
OTHOCHUTEJIBHO PACCMATPUBAEMBIX KaTErOpHil «OCHO-
BBI TIPABOIIOPSIIKA» M «HPABCTBEHHOCTHY OTMETHII, UTO
OHH, SBJISISICH OLIEHOUHBIMU COOBITUSIMH, HAIIOJHSIOTCS
CMEBICIIOM ¥ COIEpKaHHEM HE3aBUCHMO OT TPAaKTOBKH
MIPaBOMPUMEHUTENBHON NpakTuKy [15].

Hwu onme HOpMaTHBHEIN MPaBOBOH aKT B MPUHITUIIE
HE MOXET COJepXaTh ONpPeNeTIeHUs] OHATUH «IIpaBo-
MOPSIIOK», «HPAaBCTBEHHOCTB», «MOpPAJby, «CIpaBel-
TuBOCThY». OOpamasch B 3TUX LEISIX K MOJIOKEHUSIM
IOPUIMYECKON HAayKW, MOKHO OTMETHTH Pa3HOIUIAHO-
BOCTbH CYILIECTBYIOLIMX MHEHHHA O JaHHBIX (PEHOMEHAX.
HexoTopsle 10pHIMYEeCcKie CIIOBAPH JAIOT CIEAYIONIHIE
OTIpENENICHNUs KIIPABOMOPSAKAY:

1. IIpaBomopsAOK — 3TO Ba)KHEWIIAs COCTABIISIO-
mast 00IIeCTBEHHOTO MOPSAKA, KOTOPBIH BHICTYIIAET pe-
3yABTaTOM PEaTH3aliH PA3IHIHBIX COIIMANEHBIX HOPM,
co crenupuueckuM WHCTPYMEHTapueM BO3IeHCTBHA
Ha eITebHOCTH JIfonek [4, ¢. 526].

2. [IpaBonopsA0K — 3TO 3ApaBbIi CMBICH 00IIECTBA
1 OOIIEeCTBEHHAass COBECTh, MMEIOIINE PaclpoCTpaHe-
HUE Ha BCEH TEPPUTOPUHU B BONpOCax IMyOIMYHOH MO-
panu, 6IarococTosHUS, 6€30MaCHOCTH, 37I0POBbS U JIP.
[6, c. 521].

ITo muennro E.A. CyxaHoBa, 110/ 0CHOBaMH MPaBO-
MopsIIKa CIeIyeT MOHUMATh OCHOBHBIC Hayala Mpasa,
BBIPKCHUE €T0 CYITHOCTH, ONPEACIISIONINE PEeIeITbl
OCylIEeCTBIIeHHUs MpaB U cBoOon B obmectBe. OcHO-
BBl HPABCTBEHHOCTH — IPEHMYIIECTBEHHEIC B TaHHOM

oOmiecTBe uaen 0 no0Ope U 3j1€, TIOXOM U XOPOIIEM,
cripaBeyTMBOM | He crpaBeuymmBoM [19]. Tlo yTBepxk-
neHno M.A. BIMHOBOH, IO OCHOBaMU MPaBOMOPAIKa
MTOHUMAIOTCSI OCHOBEI 00IIeCTBeHHOTO cTposi Poccun,
3akperuieHHble B OCHOBHOM 3akoHe [2]. OcHOBaHHEM
OTPaHMYCHHUS TPAKIAHCKUX MPAB MOXKET OBITH TOJBHKO
HEOOXOAMMOCTh 3allUThl OCHOB KOHCTHTYLIHOHHOTO
CTpOSI, HPABCTBEHHOCTH | Ap. TakuM 00pa3om, MBI MO-
XKeM 3aKmounTh, uTo 'K PO BoCcnmpHHHMaeT 0CHOBBI
[IPaBOIOPSI/IKA B IIEPBYIO OUEPEab KaK OCHOBBI KOHCTH-
TYLIMOHHOTO CTPOSI.

Hecomuenno, 6onbioe 3HaYeHHE LTS TIPABOIPH-
MEHUTEIIS] UMEIOT TIO3ULUH BBICIINX CyAeOHBIX HHCTaH-
LU OTHOCUTENIBHO pacCMaTpUBAEMbIX OLIEHOUHBIX I10-
HaTUi. Beicmmii Apoutpaxssiii Cyn PO (nanee — BAC
P®) oxapakrepr30Baj OCHOBOIIOJIATAIONINE HAaYaa
POCCHUICKOTO MPaBOIMOpPsAKA KaK COBOKYITHOCTb MPHUH-
IIUIIOB OOIIECTBEHHOM, MONMUTHYECKOH W 3KOHOMHUYE-
cKoW opranuzauuu odmiectsa [16]. B aTom cmbicie k
JAHHOW KaTE€rOpHH OJM3KO TMOHITHE «IIYOIHIHBIA I10-
psanok», kotopslii BAC P® mpencraBuil kKak OCHOBO-
moJarafoniie Havana, oOiajaroniue HAaWBBICIICH HM-
MePaTUBHOCTHIO, BCEOOIIHOCTHIO, YHUBEPCATIbHOCTBIO,
UCKJIFOUYUTEIbHON 3HAaYMMOCTBIO, KOTOPBIE COCTABIISIOT
(yHIaMEHT OCTPOCHHUS BCEX CTOPOH JKU3HHU 00LIeCTBa
u rocygapcrBa. K HUM, B 4aCTHOCTH, MOYKHO OTHECTH
3alpeT Ha COBEpILEHUE JEeHCTBUH, MPSIMO 3ampelleH-
HBIX CBEPXUMIIEPAaTUBHBIMH HOPMaMH 3aKOHOHAATENb-
crBa Poccuiickoit @enepanuu (ct. 1192 T'K P®D), ecnu
MU HAHOCHUTCS BPEZ CYBEPEHUTETY MITH 0€30I1aCHOCTH
rocynapcTBa, 3aTparuBaloTCs HHTEPECHl 3HAYUTEIBHOM
TPYIIIEI JIAL, HAPYIIAIOTCS OCHOBHEIE IIPaBa v CBOOOEI
yacTHBIX JiuIy [13].

Bepxosusiit Cyx PO B 1. 85 [loctanosnenus [1ne-
Hy™ma Ne 25 ot 23 utons 2015 r. pa3bacHUI, 4TO B Ka-
YEeCTBE CIEJIOK, COBEPIICHHBIX C yKa3aHHOH IEJIblo,
MOTYT OBITh MPECTaBIEHbI CACIKY, HApyIIAOIIUe OC-
HOBOIIOJIAraloIye HaJaia MpaBoIopsAKa, O0IIeCTBEH-
HOH, MOJUTUYECKOW M SKOHOMUYECKOW OpraHHu3aluu
oOmiecTBa, ero HpaBCTBEHHbIE ycToM. K HUM MOXHO
OTHECTH: CIENKH C OObEeKTaMH, OrpaHUYCHHBIMH B
rpaxIaHcKkoM obopote (opykue, OOCIpUITaChl, HAPKO-
TUYECKHE CPEACTBA U T.II.); CACIKH, HApaBlieHHbIE Ha
W3TOTOBJIEHUE, PaclpoCTpaHEeHUe JIUTepaTypbl U UHOM
MPOAYKIUH, TpONaraHAupyIoeld BOWHY, HallMOHAIb-
HYI0, PACOBYIO WJIM PEJIMTMO3HYI0 BpaXKly; CAEIKH, Ha-
MpaBJieHHbIE HA U3TOTOBJICHHUE WU COBIT MONACIBHBIX
JOKyMEHTOB W IICHHBIX OyMar; C/IENKH, HapyIIalollue
OCHOBBI OTHOILIEHUH MEXy POIUTENAMH U AETbMH [5].

B coBpeMEeHHOM 3aKOHOIATENbCTBE MPUCYTCTBYET
PSA CTIeUAIbHBIX HOPM, PEIIaMEHTUPYIOIIUX YKa3aH-
Hble oTHOIIeHHs. Hampumep, moarm. 5 m. 4 ct. 1473 T'K
PO zampemiaer Briroyars B GUpMEHHOE HAMMEHOBAaHHUE
IOPUIMYECKOTO JIUa 0003HAauYeHHs, TIPOTHBOpEYAIIe
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OPUHIAIAM TYMAaHHOCTH M MOPAJIU, HHTEPCaM COLUY-
Ma [9, c. 705].

Tarke MO TakOMy OCHOBaHMIO OTPaHUYMBAETCS
JapeHre KUIBIX TTOMEIIEHHUH, JONS B KOTOPHIX IIpH-
HAQ/IJIS)KUT HECOBEPIICHHOJETHUM, 4YeM HapyLIaroTCs
UX TIpaBa.

Tak, B mpakThke MOCKOBCKOTO TOPOJCKOTO Cyaa
ObUT TIpH3HAH HEACHCTBUTENBHBIM IOTOBOP JApEHHS
JOJM B TpaBe COOCTBEHHOCTH Ha KBapTHPY IMOCTO-
POHHEMY JIMILY, YTO BBIHYXIAIO0 peOeHKa (paKTHISCKU
MPOXKUBATh C TOCTOPOHHUMH JIFOIBMH, 3HAYUTEIBHO
VIIEMJISIIO €ro 3aKoHHbIe HHTepechH (cT. 169 'K PD).
Bornee Toro, 3aKi1104MB OCIIapuBaeMblii JOrOBOpP, OTBET-
YUK (aKTHYECKHU CIIENIAIl MOTBITKY OCBOOOIMTE ceOs OT
UCTIONIHEHUSI 0053aHHOCTU CO3/1aTh HOPMAaJIbHBIE JKH-
JUIIHBIC ¥ UHBIE YCIOBUSI JJIs cBoero pebeHka (ct. 61
CewmeiiHoro xonekca P®D) [1].

OOmmenpru3HaHHO, YTO B MOJOOHBIX CUTYAIIUSAX He-
00X0AMMO J10Ka3aTh, YTO LIENb CIAENIKH 3aBEIOMO IMpO-
THBOPEYUT OCHOBaM MpPABOIOPSIKA WM HPAaBCTBEH-
HOCTH, @ TaKXe 4TO XOTsI Obl OJlHA M3 CTOPOH CHEJIKH
JIEHCTBOBAJIA YMBIIIUICHHO.

Ortor dakT mpumaeT ocoboe 3HaUEHUE BOMPOCY
OTIPEIICTICHHUS TIOHATHS «IEeTb COCIKN» U pasrpaHuye-
HUSI C TAKAM CMEXHBIM MMOHSATHEM, KaK MOTHB CJIICIKH.
Brronse mornunoii 1 000CHOBAHHOM SBIISIETCS TTO3UIINS,
B COOTBETCTBUU C KOTOPOU MO LENbIO CACIKU CICAYET
MOHUMATh HMCKIIOYUTENHFHO FOPHINYECKUI pe3ynbTar,
Ha KOTOPBIA OPHUEHTUPYIOTCS CTOPOHBI, 2 HE MOTHUBBHI
ee yJacTHHKOB [8, c. 241], XoTs B IOpUANYECKON -
TepaType BBICKA3bIBAETCS JAPYroe MHEHHE: MPOTUBHAs
OCHOBaM TIPaBONOPSIKA W HPABCTBEHHOCTH IIENb Ya-
CTO oOpeTaeTcs 3a paMKaMu Takux caenok [12, c. 431].
Tak, mo obuieMy TpaBmiIy [UIS TPaKJAHCKOTO IIpaBa
0e3pa3Tu4HO, JOCTUTHYT JIM COBEPLICHUEM CAEIIKH pe-
3yJBTAT, KOTOPHII BEICTYIIIII €€ IIOOYIUTETBHBIM MOTH-
BOM, OJJHAKO UMEHHO CT. 169 sBsieTcs HCKITIOUEHHEM
13 3TOTO ToNIokeHus [7, ¢. 128-129].

Tax, M.B. XBocTunkuii yka3sBaeT Ha TO, 4TO LI€Ib
YYaCTHUKOB OpaTh B KaU€CTBE CAMHCTBEHHOTO YCIOBHUS
MOJOOHBIX CHIEIOK, Mbl HEOOOCHOBAHHO OCYIIECTBIIsIEM
pacmmpurensHoe TonkoBanue cT. 169 'K P®. 3necs
y)K€ MOXKHO OyJeT Npu3HaTh HUYTOXXHOW MpakTHye-
CKH JIIOOYIO CAENKY KYIUIH-TIPONaXH (Jlaxke ToBapa, He
OTrPaHUYEHHOTO B 000POTE), €CIIM OH ObUI IPHOOpETEH
C IIEJIBI0 COBEPIIEHUS TPOTUBONPABHEIX niercTBri [20].
OnHako, Kak HaM BHIUTCS, B TAHHOM CIIy4ae pedb UIET
0 MOTHBaX CIIEJIKH, a He o menu. Llens cuenku peann-
3yeTcs B ee colepkaHuu (IpaBax U 00s3aHHOCTSIX CTO-
pon) [11, c. 12]. CooTBeTCTBEHHO, MOTHB COBEPILICHUS
CHENKMA HE MPHUBOAMUT K €€ OLIEHKE KaK aHTHCOIHAaJb-
HoM. [Tokymiky aBTOMOOWIISI HENb3s1 HA3BaTh AHTUCOIIHU-
aJbHBIM SIBJICHUEM, JaXKe €CJIM OH mpuobperaercs 1s
MOXUIIEHHS YeIOBEKa, NMEPEBO3KK KpaJIeHBIX BeIIeH,

OIHAKO MPOJIaYKa HAPKOTUYECKUX CPEICTB HAMPSIMYEO
OTHOCHUTCS K TAKOBEIM.

Ha namr B3misin, B OTOW CHUTyalluu JOJDKCH y4U-
THIBAaTbCSl TAKXKE CTATYC YYaCTHUKA CACIKH Kak J0-
OpOCOBECTHOW MM HEITOOpPOCOBECTHOU cTOpoHBL. 00
OTCYTCTBUH HEJOOPOCOBECTHOCTH M, KaK CJIEICTBHE,
MPOTUBOIIPABHOCTU B AHTHUCOIMATBHOU CIEIKE MOTYT
CBHIIETEIHCTBOBATH ACHCTBHS IPHUOOpETATENS 10 BO3-
ME3JTHOH CZEIKe, MPOSBICHHAs UM OCMOTPUTENBHOCTD
W HYy)XHas CTENEeHb 3a00TiaMBOCTH. Takue IeHCTBUS
JOJDKHBI TIPU3HABATBHCS aKTOM HEBUHOBHOIO MOBEJIE-
Hus [21].

Kak ormewaer H.M. KopuyHoB, 1menp npumeHu-
TenpHO K ctatbe 169 'K PO He coBmagaeT ¢ ropuanye-
CKOHM 11eJIbt0, OOBIYHOW IS CHENIKH, CKOpEe, CTOPOHBI
IUTSL TIOITyYeHHS Pe3yibTara, KOTOPHEIi OyaeT 3aKOHHBIM
MIPU MHBIX O0CTOATENIBbCTBAX, BHIOMPAIOT CHOCO0 nei-
CTBHSI, 00pa3yrOIINN COCTaB MPECTYIUICHUS 100 MHO-
ro ormacHoro npaBoHapytienus [10, c. 378].

Hawm Buamtcs, 9TO peys MIST UMEHHO O HapyIle-
HUM TpeOOBaHMUU MPABOBBIX HOPM, 3aKPEIUISIONINX OC-
HOBBI IIPABONIOPSIKA MITH HPAaBCTBEHHOCTH, UTO BIIOJTHE
JIOTUYHO COOTHOCHUTCSI C IMOCJICACTBUSAMHU HEJEHCTBU-
TENEHOCTH CIEJIOK, IIPOTHBOPEUAINX 3aKOHY, U aHTH-
COLIMAJIBHBIX CJIENIOK: B TIEPBOM CIIy4ae OHU OCTIOPHMBI,
BO BTOPOM — HUYTOXHEI. TO €CTh JIOTHKa 3aKOHOAATEIIS
MPOCIICKUBACTCS. B MOBBIIICHUHA OTBETCTBEHHOCTH 32
MOJJO0HBIE IEHCTBHS, HO TIPH 3TOM HEJIb3s 3a0bIBaTh 00
00OCHOBAaHHOCTH PEIIEHUs O MPU3HAHUU CIIEJIKH MPO-
THUBOpEYAIlell OCHOBaM IIPABOIIOPSAKA M HPABCTBEH-
HOCTH. Bo3MoxkHO, Ha Haml B3OS, OBUIO OBI MpHEM-
JIEMBIM BOOOIIIE UCKITIOUUTH U3 CT. 169 TepMHH «HpaB-
CTBEHHOCTbBY», B TAKOM CIIy4ae 3aMBICENI 3aKOHONATEIIS
OyzmeT oueBHIHEE TIPABOIPUMEHUTEIIO.

Takum oOpa3om, MpU3HAHUE CHENKH HEAeHCTBU-
TeJabHON 1o ocHoBaHuio CcT. 169 I'K PD cranoButcs
BO3MOXKHBIM TOI/Ia, KOTJA JaHHAs CIeNKa HapyIIaeT
3aKOH, ¥ OTHOBPEMEHHO IIeJIb YYaCTHUKA (YIaCTHUKOB)
CHETIKH, ACUCTBYIOUIETO (JeHCTBYIOMINX) YMBIIIJIEHHO,
MIPOTHBOPEYHUT OCHOBAM IPABOMOPSIIKA, T.€. B JAHHOM
cllydae pedb MIET O IMOBBIIIEHHOH OTBETCTBEHHOCTH
CTOPOH B CJIIEJIKE 10 CpaBHEHHUIO ¢ HOpMoii cT. 168 'K
PO.

Kak yxe OBIIO OTMEYCHO, U MPUMEHEHHS II0-
CJICZICTBUI HEACUCTBUTENFHOCTH JAHHOH CAETIKU HE0O-
XOIMIMO JI0Ka3aTh, YTO XOTS OBI OTHA U3 CTOPOH CIEITIKU
JeWicTBOBANIA YMBIIIICHHO. Tak, B 3aBUCHMOCTH OT Ha-
JIYUS] YMBICIIA y 00EUX HIIH TOIBKO Y OJHOI M3 CTOPOH,
MOCJICAACTBUSAMU HENCHCTBUTEIBLHOCTH SIBJISIOTCS, CO-
OTBETCTBCHHO, HEIONYIICHHE PECTUTYIIMH WIHA OTHO-
CTOPOHHSISI PECTUTYLIHS.

B nwurteparype naxe oOcyxnanack 0OOCHOBaH-
HOCTb OTHeceHHs HOpMHI cT. 169 'K PD k nmonoxeHu-
SIM TPaKTAaHCKOTO 3aKOHOAATEIbCTBA, & MHOTHE aBTOPHI
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TpakToBasu cT. 169 'K PO kak myOIn4YHO-IpaBOBYIO
HOPMY, COIEp)KaIlyl0 KOH(MHUCKAIMOHHYIO CaHKIIHIO
[17,c. 170].

Tak, amneuISIUOHHBIM ompeneicHueM TamOOB-
ckoro obriactHoro cyaa ot 18 HosOps 2015 . mo geny
Ne 33-3168/2015 ObuTO YIOBIETBOPEHO TpeOOBaHKE O
B3BICKAaHMHU B Nonb3y Poccuiickoit @enepanuu B Conu-
JApHOM IMOPAJKE JEHEXKHBIX CPEACTB, OJYUYEHHBIX 110
CIENKaM, COBEPIIEHHBIM C IIeJIbI0, 3aBEJOMO MPOTHUB-
HOW OCHOBaM INpaBoIOpsKa U HPaBCTBEHHOCTH.

W3 marepuanos fena ciaeaoBajo, YTO BCTYMHUBIINE
B 3aKOHHYIO cuiry mpuroBopbl Oktsopbckoro u Co-
BETCKOTO pailloHHBIX CynoB I. TamOoBa SIBHJIMCH MOI-
TBEP)KIEHUEM COBEPIIECHUS! OTBETUYUKAMHU YTOJOBHBIX
MPECTYMJIEHUA U JT0KAa3aTelbCTBOM TOTO, YTO CHEJIKH
10 IPOJIake HAPKOTUUECKUX CPEICTB COBEPILAIUCH OT-
BETYMKAMHU C I1IeNbI0, 3aBEAOMO MPOTHBHON OCHOBaM
[IPaBONOpsIKa U HpaBCTBEHHOCTU. CaMM OTBETYHMKHU
HE OTpHLaiX (PAKTOB 3aKyNKH HUMH HapKOTHYECKUX
CPEJICTB C IIETBIO MTPOJAKH U (PaKTOB UX MPOIAXKH.

B cuny nonoxenus ct. 169 I'pakaaHckoro Konek-
ca Poccwuiickoit Deneparnuu mpeaocTaBiIeHHAs CyLy
BO3MOKHOCTb B3bICKAaTh C BUHOBHOM CTOPOHBI B J10XOJ
Poccniickoin ®@enepanyiu Bce MOMYYEHHOE MO CHETKE,
COBEpPILECHHOW C HENbl0, 3aBeJOMO NMPOTUBHONH OCHO-
BaM IIpaBONOPsAKA WJIM HPaBCTBEHHOCTH, HE CTaBUT-
Csl B 3aBUCUMOCTb OT HaJIMUUSl Y OTBETYMKOB CPEICTB,
MOJyYEHHBIX [0 TaKUM CIEJIKaM, Ha MOMEHT UX B3bl-
CKaHMs JTU0O0 OT HAJIM4YKMA OOBUHHUTEIBHOTO TIPUTOBOPA
mo cT. 174.1 YronosHoro xoxekca Poccuiickoit dene-
pauuu.

WTak, HEmomymeHHe PECTHTYIMH U OOpalieHHe
BCEro, YTO OBLIO MepeJaHo B UCTIONHEHUE WIIH JJOJKHO
OBITH MepeaHo 10 CHIENIKE B IOXOJ TOCYNapCTBa, SBIIS-
eTCsl 0COOBIM BHUJIOM TOCIIEACTBUN HENEHCTBUTEIHHO-
CTH @aHTUCOLIMAJIbHOM CIENIKH, IPUMEHSEMBIM 110 YCMO-
TpeHuto cyga. OOmmMMH ke 17151 JaHHBIX CHAEJIOK SIBIIS-
10TCS TTOCIENCTBUS, TpeaycMoTpernsbie cT. 167 'K PO.

OTnenbHOTro HccaenoBaHus TpedyeT BONpocC o Npu-
MEHEHMH MHCTUTYTa HEAEUCTBUTEIbHOCTH K CIEIKaM,
MPOTHBOPEUALINM HPUHIUIY JOOPOCOBECTHOCTH, H
O COOTHOILIEHHMU C IOCJIEACTBUSAMHU aHTHCOLMAIbHBIX
CIIEJIOK.

B «Konnenuuu pa3BUTHSA TPa)KIaHCKOTO 3aKOHO-
JaTeNbCTBAY OTMEYAESTCs, YTO MPUHINI J0OPOCOBECT-
HOCTH BBOJUTCSI B TPaXXJAHCKOE 3aKOHOAATENBCTBO C
HENBI0 YKPETUICHNST HPaBCTBEHHBIX HAauall IPak JaHCKO-
mpaBoBoro peryiupoBanus [14, c. 26]. Kak ormeuaet
B.®. SIkomiieB, nmpUHIHIT JTOOPOCOBECTHOCTH IOBElE-
HUS YYaCTHUKOB TPAXXJAHCKUX MMPABOOTHOIIEHHIA 1071~
eH OBITb CKBO3HBIM, T.€. IPUCYTCTBOBATh BO BCEX OC-
HOBHBIX MHCTUTYTaX Ipa)<IaHCKoOro mpasa [22, c. 392-
393]. E.E. bormaHoBa, mog4uepkuBas 0co0yr0 BaXKHOCTb
MpUHLOUNA T0OPOCOBECTHOCTH ISl YKpETICHHUs] HpaB-
CTBEHHBIX HayaJl TPakJaHCKOro 00opoTa, 0OOCHOBHI-
BaeT BBIBOJ O €r0 CBEPXHMMIIEPAaTHBHOM Xapakrepe [3,
c. 20-28].

[MpuHUIMT 1OOGPOCOBECTHOCTH SIBIACTCS PYKOBOJS-
mel uaeel, OCHOBOIIONATAIONINM HAYaJIOM TpakIaH-
CKOTO 3aKOHOZAATENIbCTBA, @ TEKCTYaJIbHOE 3aKpeIIeHUE
ero B 'K P® noka3sIBaeT JIOTHYHOCTE OTHECEHUS €T0 K
OCHOBaM IIpaBomnopsaka. TakuM oOpa3oM, OTCYTCTBHE
B KOHKPETHO! CUTYAaIlH CIICIIHAIHHOTO OCHOBAHUS IS
HeIeUCTBUTEIBLHOCTH COBEPILIEHHOMN CIEIKU HE BIEUET
HEBO3MOKHOCTB 3aIIUTHl HAPYIICHHBIX CyOBEKTHBHBIX
MpaB, a Takxke MyOIMYHBIX HHTEpecoB. CaenKy, coBep-
IIEHHYIO CO 3JIOYTIOTPEOJICHHEM TIpaBoOM, T.€. B Hapy-
HIeHHE IPUHLIXIIA JOOPOCOBECTHOCTH, MOKHO CUMTATh
HUYTOXKHOU 10 cT. 169 'K P®. Tem Gonee uro 3ako-
HOJaTeNb, HCKIIOUYUB KECTKYI0 KOH(HUCKAIIMOHHYIO
CaHKIMIO W3 JaHHOH CTaTbH, MOATBEPIMI TaKyl0 BO3-
MOXKHOCTb.

B 3axmioueHne ciemyer emie pa3 OTMETHTB, YTO
MpU PelIeHNH BOMpOca O KBaJU(PHUKALKUKA KOHKPETHOM
CHEJNKHN KaK aHTHUCOIMAJbHOH, Hy’)KHO UMETh B BHIY,
YTO €10 JOJDKHA OBITh HapylleHa KOHKpETHas MpaBo-
Bas HOpMa, 3aKpEIUISIOAsi OCHOBHI IIPaBOMOPSIIKA
WIM HPaBCTBEHHOCTU. Takke, Ha Haml B3MIAL, ObLIO
OBl MPUEMIIEMBIM BOOOIIE HCKITIOUNTH U3 CT. 169 Tep-
MHUH «HPaBCTBEHHOCTH». [OBOpsl O COOTHOLIEHUU Clie-
JIOK, TIPOTHBOPEYAIIIX MPHUHIIUITY JOOPOCOBECTHOCTH,
C aHTHUCOLMAJILHBIMH CIEJIKaMH, HECMOTPS Ha TO, YTO
JaHHBIN TIPHHITAIL SBISIETCSI COCTABHOM YacThIO TIPaBo-
nopsaKa, He00X0AUMO KBaNU(UIIUPOBATh UX KaK MpPoO-
THUBOPEYAIIHE 3aKOHY CO CCBUTKOI Ha €ro HOpMaTuBHOE
3akperieHue B ct. 1 'K PO.
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SOME PROBLEMS OF LEGAL REGULATION AND THE APPLICATION
OF THE EXTRACTION OF THE SERVICE CONTRACT
ON THE STATE CIVIL SERVICE

The article analyzes the problem of termination of the service contract on the initiative of the
representative of the employer in the civil service in the Russian Federation. A comparative analysis of the
norms of official legislation and labor law on this issue is carried out. The author offers recommendations

on improving the legislation.
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of the employer, loss of trust, state civil servant.

B ®epnepansHoM 3akoHe «O rocynapcTBEHHOMN
rpaxxaaHckon cimyx6e Poccuiickoit denepanum» (na-
nee — O3 Ne 79) cnyxeOHbIe OTHOIICHHUS ObLTH OT/eIIe-
HBI OT YUCTO TPYAOBBIX, OJHAKO CaM HOPMAaTHBHO-TIpa-
BOBOH aKT pacCMaTpUBaeT JAIeKO He BCE BOIPOCHI, CBS-
3aHHBIC C MPOIIECCOM YBOIBHEHUS TPAKIAHCKHUX CIY-
JKaIllUX, & OCHOBHASI YaCTh €ro MOJOKEHU AyOaupyeT
TPYAOBOE 3aKOHOMATENbCTBO. Kpome TOro, BHOCHMBIE
MHOTOYHCJICHHBIE M3MEHCHHUS B 3aKOH 3a ITOCICAHHC
TOABl HE YPETyIUPOBaIN BO3HHUKAIOIIUE HA IMPAKTHUKE
KOJUTU3WH, & HEKOTOPBIC Na)Ke YXYIAIIWIA TOJOKEHHE
TPAKIAHCKUX CIYXKAIIUX C TOYKU 3PEHUS 3aIUTHI UX
TPYIOBBIX MIPaB U peaju3aliy COLUUANBHBIX TapaHTU

[12]. B utore mo-npesxkHeMy IpoOiiemMa pacTOP>KEHHUS
CITy’KeOHOTO KOHTpPAKTa 110 HHUIIMATHBE PyKOBOTUTEIIS
TOCYJapCTBEHHOTO OpraHa SBISETCS MPEIMETOM IHC-
KyCcHil B OTCUECTBCHHOM JINTEPAType, BEI3BIBACT IIPO-
THUBOPEYHUSI B IPAKTHKE MIPABONPUMEHEHUS U TpedyeT
JaTBHEUIIEero 3aKOHOAATEeIHFHOTO COBEPIICHCTBOBAHMSL.

OcHOBaHHS TPEKPALICHUS CIYKEOHOTO KOHTpPAaK-
Ta 10 WHUIHATHBE IPENCTABHUTENS HAHUMATENS CO-
nepxarcs B cT. 37 @3 Ne 79. B uenom oHM BOCHpO-
M3BOISIT COOTBETCTBYIONME HOpMEI cT. 81 TpymoBoro
kojekca P® [23]. /laHHBIE OCHOBaHUS TPAIAULHMOHHO
MOXXHO pa3IeNUTh Ha IBE TPYIIEI B 3aBHCHMOCTH OT
BUHBI Ipax<AaHckoro ciyxamero [21, c. 24]. Hano
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TaK)Xe OTMETUTh, YTO OCOOEHHOCTBIO paccMarpHhBae-
MBIX OCHOBaHHH SIBISETCS TO, YTO OHH TPATUIIHOHHO
HOCSAT JMCIO3UTUBHBINA JJISI PYKOBOAUTEINS XapakTep
[1, c. 205]. OH mpu HaJIWYUU ONpEACIEHHBIX 00CTO-
STENBCTB BIIOJIHE MOXKET HPUHITH PELICHHE O COXpa-
HEHHH CO CITy)KAaIlUM TPYIOBBIX IPaBOOTHONICHHUH.
Kpome TOro, B TpyZOBBIX OTHOIICHHSIX Ha TrOCyaap-
CTBCHHOW TPa)XIaHCKOH Ciry’k0e SpKO BEIpakeHa ee
MyOIMYHO-TIPaBOBas MPUPOA, YTO PUBOAUT K MBICITH
0 HETIONTHOH CaMOCTOSTENFHOCTH INPEICTaBUTEINS Ha-
Humatens. OH JeWCTBYeT He KaK 4acTHOE JIAIO B cO0-
CTBCHHBIX HHTEpecax, a oOecnedmBaeT HayIexariee
(YHKIMOHUPOBAHUE OpPraHa rOCyIapCTBEHHOMN BIACTH
B KauecTBE YIOJHOMOUEHHOTO TOCYIapCTBOM CyOB-
ekta. Tem He MeHee B JIUTEpaType YacTo MPEAararT
OTPaHUYUTH YCMOTPEHUE MPEACTABUTEIS HAHNMATEIIS
B MPUMCHCHHUU WM HEPUMEHEHUU K TOCYIapCTBEH-
HOMY CIyXaIleMy IUCHUIUTHHAPHOTO B3BICKAHUS, T.K.
B OOJIBIIMHCTBE CIy4aeB MOJO0HBIC OCHOBAHUS JTOIK-
HBI pacCMaTpPHUBATHCS Kak 0e3yCIIOBHBIC, HE 3aBUCSIITIEC
oT Bonu pykoBoguTtens [11, c. 36].

CiyxeOHBIH KOHTPAKT C TPAKIAHCKAM CITYXKaIM
MOXKET OBITh PACTOPTHYT IO WHHIIMATUBE TPEICTABHU-
TeJsl HAHUMATeEIIS B CIIydae ero HECOOTBETCTBHS 3aHM-
maemoi gommkHocTH (1. 1 4. 1 ct. 37). B ominume ot
TK P®, ®3 Ne 79 Ha3pIBaeT TakuM ciiy4aeM (ITIOMHMO
HEJIOCTATOYHON KBaNU(UKAIMHU, TOATBEPKICHHON pe-
3yABTaTaMH aTTECTAIlH) €IIe W COCTOSHHE 3J0POBBS
B COOTBETCTBHH C MEIUIIMHCKHM 3akirodeHueM. [lo-
ciiegHee 00CTOSATENBCTBO JOJDKHO CTAaTh OOIMM OCHO-
BaHHMEM MPEKPAILICHUS CIIYy>KCOHBIX OTHOIICHWUH, MPHU-
MEHSEMBIM BHE 3aBUCHMOCTH OT BOJIM HAHUMATEJIS, T.K.
y PYKOBOAUTENS B MOMOOHON CHUTyallMH HET BBIOODA,
OH 00s513aH pacTOPTHYTh KOHTPAKT ¢ YMHOBHUKOM, 3710~
POBBE KOTOPOTO HE TO3BOJISET 3aHUMAaTh COOTBETCTBY-
IOMIYI0 JOIDKHOCTH. [103TOMYy OCHOBaHHE, IpexycMo-
tperHoe 1. 1 u. 1 ctT. 37 @3 Ne 79, nomxHo ObITH Tiepe-
MeleHo 3akoHonareiieM B ¢T. 39 @3 Ne 79. [TonoOHBIM
00pa3oM HEOOXOAMMO PEIIUTh BOIIPOC MO OCHOBAHUSIM
m 849. 1 ct. 37 ®3 Ne 79.

bnaromapst npunstomy deneparbHOMY 3aKOHY OT
25 nexabpst 2008 . Ne 273-®3 «O mpoTHBOACHCTBUH
xoppynuum» B 2011 . 8 @3 Ne 79 6b110 BHECEHO OCHO-
BaHHE TPEKpaIICHHsI CIy>)KeOHOTO KOHTPAKTa 0 MHHU-
LUATUBE MPEACTABUTENS HAHUMATEIS B CBS3H C yTpa-
TOH MpeACTaBUTEIEM HAaHUMATEIs TOBEPHS K TpakIaH-
CKOMY CITyXKaIlleMy B CIIy4asiX HECOOIIOACHUs OrpaHu-
YeHUI W 3amlpeToB, TPeOOBaHWH O IMPEZOTBPALICHUU
win 00 YyperymupoBaHUM KOH(IMKTA HMHTEPECOB U
HeucnonHeHus odszanHocted (m. 1.1 4. 1 ct. 37) [15].
[ToapoOHO maHHBIA BONPOC YperyiaupoBaH CT. 59.2,
MIPEACTABIIONIEH KOHKPETHBIC TPHYUHEL, KOTOPHIE
MOTYT IPUBECTU K yTpare AoBepus. Hampumep, k HUM
3aKOHOATENh OTHEC: HENPHHATHE T'PaKIAHCKUM CIIy-

KallUM Mep IO TPEJOTBPALICHUIO U (MITH) yperylupo-
BaHUIO KOH(IMKTa UHTEPECOB, CTOPOHOI KOTOPOTO OH
sieisiercs. [Ipu aToM cormacHo 4. 2 ¢t 59.2 nmojyiexuT
YBOJIBHEHHIO B CBSI3M C YTPATOH JTOBEPHS U CaM Mpe-
CTaBUTENb HAHUMATENsl, KOTOPOMY CTajl0 U3BECTHO O
BO3HMKHOBEHHH Yy TPAXKIAHCKOTO CITY)KAIero JTUIHON
3aMHTEPECOBAHHOCTH, KOTOpasi MPUBOAUT HIIU MOXET
MPUBECTHU K KOH(IMKTY HHTEPECOB, HO HE TIPUHATO Mep
M0 MPEAOTBPALICHUI0 U (WIIK) yperyaupOBaHUIO0 KOH-
(MKTa HHTEpECOB. YUCHBIC JAHHOE OCHOBAHUE YacTO
OTHOCST K CIIMCKY KOPPYNLMOHHBIX IPaBOHAPYLICHUH,
OTCIO/Ia YacTO BO3HUKAET BOMPOC O TOM, KaKOM BHJ
IOPUINYECKON OTBETCTBEHHOCTH B 3TOM Cilydae MpH-
MmeHsercs [24, ¢. 15; 6, ¢. 50; 4, ¢. 49; 7, c. 34].

B @3 Ne 79 Her 3akoHOJATEIBHO MPUHATOTO OIpeE-
JICJICHUS TIOHSI TS «yTpara JIOBEpHs», 9TO IPUBOIUT HE-
KOTOPBIX YYEHBIX K MBICIIH O €T0 OLIECHOYHOM XapaKTepe,
T.K. CIIy)Kalmuil OyZIeT 3aBHCETh OT KOHKPETHOTO PYKO-
BOJUTENS, a 3TOT (PaKT caM MO cebe MOXKET MPUBECTH
K ycuseruro koppynmwa [9]. Kpome Toro, BakHO O0TBe-
TUTH Ha BONPOC, MOXKET JIM IPEACTABUTEIHL HAHUMATEIIS
MIPY HAJIMYWHU TOKAa3aHHOTO TIPAaBOHAPYIIECHUS PUHSThH
pellieHre He YBOJIBHATH TOCYJAPCTBEHHOTO CIIY>KaIllero
WIH TOM00HOE YBOJBHEHHE 00s3aTeNbHO? YUeHbIe B
OTBETE Ha 3TOT BONPOC MPUXOIAT K IPOTUBOTOIOKHBIM
B3nsaam |8, c. 12-16]. Kpome Toro, P.C. Copokun ot-
MEUaeT, YTO YBOJbHEHUE HEOOXOIHMO B TaKOM Ciydae,
TK. B 9. | cT. 59.2 @3 Ne 79 ucmonb3yercs ciioBocode-
TaHUE «IOAJISKUT YBOJIBHEHUIOM, a B 4. 2 CT. 59.3 mpu-
BOJISITCSI OOCTOSITENBCTRA, TIOJICKAIINE YUSTY MIPH TPH-
MEHEHHUH 3TOTO B3bICKAHUS (TSDKECTh KOPPYMIIHOHHOTO
MPAaBOHAPYIICHUS, OOCTOATEILCTBA, MPH KOTOPBIX OHO
COBEpILIEHO, 00pa3loBOE IMOBEJCHUE YMHOBHUKA, €ro
MIPEIIECTBY IO MOCITYKHOU CIUCOK) [22. c. 28].

Taxum 00pazoM, COPBI YUEHBIX CBOAATCA K MPO-
OneMe IOpUINYECKUX TOCIESICTBUM B pe3yybTare mpa-
BOHApPYLIEHUH TPaKTAHCKUX CIy)XalluxX IO paccMa-
TpuBaeMomy ocHoBanuio [10, c. 117]. Tlo maenwHrO yue-
HBIX, HY>KHO AU} PepeHIIMPOBaHHO MOAXOAUTH K 3TOMY
ocHoBanwuio [19]. Hamo otMeTuTh, 9TO IOTHOTO OTCYT-
ctBus AuddepeHIrpoBaHHOTO MOAX0Ia B CIIY>KeOHOM
3aKOHOJATENIbCTBE BCE-TaKU HET. Jlpyroi Bompoc — Ha-
CKOJIBKO COZEp)KaHWe 3aKOHa SABISETCS HCUEPIBIBAIO-
uM? Bo-miepBhIX, Bce omnpeeneHHble 3aKOHOAATeIeM
CIy4ad UMEIOT OTHOIIEHHE K 3alpeTaM U OorpaHuye-
HUSM, CYIICCTBYIOIIMM Ha TOCYIapCTBEHHOW CITyxkOe,
YTO caMoO 10 cebe NPUBOOUT IMPEACTaBUTENsl HaHU-
Marens K Oe3albTepHAaTMBHOCTH IIpollecca YBOJIbHE-
HUS TPaXXJAHCKOro ciyxaiiero. B nuceme MuHTpyaa
Poccun ot 15.10.2012 Ne 18-2/10/1-2088 «O6 0630pe
TUTIOBBIX CIy4aeB KOH(JIMKTa MHTEPECOB Ha Tocyaap-
CTBEHHOH cityx0e Poccuiickoit denepaiiuu U mopsiake
UX yperyJIupOBaHUsM NPUBOJUTCS OMUCAHUE THIIOBBIX
CUTyallnii ¥ PEeKOMEH/IAINN KaK TSI TOCYIapCTBEHHBIX
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CITyXAIlMX, TaK U IS MPEICTaBUTEIs] HAHUMATEIS 110
IPEIOTBPALICHUIO U YPETYIHPOBAHNIO KOH(IUKTA HH-
TepecoB. B OTAENBHBIX CIyYasx JaeTcsi KOMMEHTAPHH,
MOSICHAIONINN, TIOYEMY Ta WIN WHAsl CUTYaIus SBISCT-
sl KOH(IMKTOM HHTEPECOB, CONEPKAINNA KOHKPETHBIC
IpUMEPHl THIIOBOM CHTYaIlMH WIIN APYTYIO TOJIE3HYIO
uHpopmanuto [16]. Takum oOpazoM, B 3aKOHOAATEIb-
CTBE €CTh WCUCPIBIBAIONIINA ITepedeHb OCHOBAHUH IS
npuMeHeHus 1. 1.1 4. 1 ct. 37 @3 Ne 37, B cuiy 3TOro
00CTOSATENTLCTBA BO3MOXHOCTH ISl 3JIOYTIOTPEOICHHS
PYKOBOAUTENEM NAHHBIM WHCTUTYTOM HEBEJHKH, MO-
ATOMY B TPYIOBBIX CHOpax B 3THX CIydJasx dalle Bce-
T'O CyJl BCTACT HA CTOPOHY IPEICTABUTEIIST HAHUMATEIS
[9].

Bo-BrophIX, Bce (akThl, MEPEUUCICHHBIE B Y. 2
cT. 59.3 ®3 Ne 79, momkHa yCTaHOBUTH KOMHUCCHS TIO
YPEryIHPOBAHUIO KOH(IMKTa HHTepecoB. [lpu 3TOM
cornacHo Yka3y [Ipesunenta PO ot 01.07.2010 Ne 821
npoiecc (HOPMUPOBAHUS JaHHON KOMHCCHH, Ha HAIll
B3IVISII, HE OTpakaeT NMpUHIOMNA OOBEKTHBHOCTH, IIa-
puretHocTU U crpaBemmBocTH [13]. Tak, B ee cocTaB
BXOIISIT TIPEICTAaBUTEIH OOMIECTBEHHOCTH (HE3aBHCH-
MbI€ DKCIEpThI), HO UX HEOOXOIUMYI0 YHCIEHHOCTh
3aKOHOIATENh (PAKTHUECKH OCTABISET HA YCMOTPEHUE
PYKOBOAUTENSI TOCYNAPCTBEHHOIO OpraHa (MX IOJKHO
ObITH He MeHee uyeTBepTH). HamomHmM, 4TO BCe moO-
JNOOHBIE KOMHCCUH B TPYIOBBIX IPABOOTHOIICHHSIX
(opMupyrOTCS HA MPUHIMIIAX MMAPUTETHOCTH (BTOpas
MOJIOBUHA MPEACTAaBIICHA, KaK [IPABUIIO, MPOPCOIO3HBI-
MH PaOOTHHKaMH). 3acelaHnue KOMUCCHH IO Yperylu-
POBaHHIO KOHQIIUKTa MHTEPECOB MOXKET MPOBOJUTHCS
B OTCYTCTBHE TPa)XIAaHCKOTO CIY)KaIllero, perieHue
MPUHUMAETCS MPOCTHIM OOJBIIUHCTBOM TOJIOCOB, HO
HEOoOXOMMM KBOPYM ISl 3acelaHus — He MeHee 2/3
4lieHOB KoMmuccuu. OIHAKO HAJIMYME TAKOTO KBOpyMa
BPSII I 9TO-TO MOXKET M3MEHHTH B IUTaHE OOBEKTUB-
HOCTH rojiocoBanud. [IpencTaBUM NpOCTYIO CUTYALHIO:
B KOMHCCHH COCTOSIT 3 HE3aBHCHMBIX SKCIIEPTa, OHH HE
SIBUJIMCh, TEM HE MEHEe HEOOXOAUMBIH KBOPYM €CTb.

B-tpetpux, cormacuo m. 3.1 ct. 59.3 @3 Ne 79 mpu
COBEPIICHUH KOPPYIIMOHHOTO MPAaBOHAPYIICHUS MO-
KeT OBITh MpHMeHeHo 3amedanwue. [lopakaer B 3TOi
CBSI3U KPUTEPUIA, KOTOPBIH MPEIIOKII 3aKOHOIATEb, —
MaJIO3HAYUTEIBHOCTD, IIPHYEM €€ TOJDKHA OTPEICITUTh
Ta camas 0co0bIM 00pazoM chopMupoBaHHAST KOMUCCHS
(o xoTOpO¥ MBI TTUCaNN BBINIE). JlymMaeTcs, 4To B JaH-
HOW CHUTyaluu CyObEKTHBH3M HAIUIO. B oTHOIIEHUM
K€ BRITOBOPA KaK TUCIUTUIMHAPHOTO B3BICKaHUS B 000-
3HauE€HHOM cTaThbe BOOOIIe HUYero He cka3ano. OTcroaa
CIIE/TyeT BBIBOJI, UTO BEIOOP B3BICKAHHI B CBSI3H C «yTpa-
TOW JIOBEpHUS» OCTAETCS 3a MPEICTaBUTENIEM HaHUMAa-
TEJSl 1 OH MOXKET BITOJIHE HOCUTDH JIMYHOCTHBIN Xapak-
Tep. Ha Hamn B3nisif, cieayer coriacuThes ¢ MHEHHEM
P.C. Copoxkuna, koTopbIil ipennoxunt 1. 1 ct. 59.2 @3

Ne 79 nzmeHuTs cnenyommum oopasom: «Ipaxmganckuit
CITy>KaITid MOKET OBITH YBOJIEH B CBSI3H C YTPATOH 10~
Bepus B ciry4dae...» [22, c. 28]. MccienoBatens cunTa-
€T, 4TO 32 Ha3BaHHOE IIpaBOHAPYIIEHHE HE0OS3aTeIHHO
Cpa3y YBOJbHATb, MOXKHO Ha3HAYUTh U IPYroe AUCLH-
IUIMHApHOE B3BICKAaHHE, TEM OoJiee UTo 3a4acTyro BHHA
IPa)XIaHCKOTO CIY)KAalllero, ¢ KOTOPHIM IpeKpamaroT
CITy>)K€OHBIM KOHTPAKT, Ha HaIll B3JIsI]I, 0€30CHOBATEIb-
Ha. MHOTOYMCIICHHBIE CIIy4au U3 CyIeOHOH MpakTHKH
MTOKA3bIBAIOT TO, HACKOIBKO MHCTHTYT «yBOJIBEHEHUS 110
yTpare 10Bepus» MOKa ellle HecoBeplueHeH. Tak, rpax-
nanka A.A. lllagpuHa Oblia yBOJEHA C JOMKHOCTH
IPa)XIaHCKOTO CIIy)Kallero Mo paccMaTpuBaeMOMy OC-
HOBAHUIO U3-32 HEMIPABOMEPHBIX NEHCTBUH €€ CympyTa,
C KOTOPBIM Ha MOMEHT CyAeOHOrO MPOU3BOACTBA OHA
HaXOMJIaCh B COCTOSTHUN OpaKopa3BOJHOTO IIpoIiecca.
Tem He MeHee cya He ydelnl 3T 00CTOSATENIbCTBA U T1O0-
CYMTAJ YBOJIHHEHHE MPABOMEPHBIM [2].

CrnenoBarenbHO, IOCE YCTAHOBJIEHHUS BCEX 00CTO-
SITENTBCTB, TIPEyCMOTPEHHBIX 4. 2 cT. 59.3, 3a cooTBeT-
CTBYIOIIIEE MPAaBOHAPYIIEHWE MOXKET OBITh Ha3HAYEHO
KaKk yBOJNIFHCHHE B CBS3U C YTPaTol IOBEpHS, TaK U
0oJjiee MsITKOE B3bICKaHUE U3 TiepedHs cT. 59.1. 3akoHo-
JIATENI0 K& HeOOXOMMO TPOJOIDKUTH paboTy Haj co-
BEPILIEHCTBOBAaHHEM 3aKOHOJIATEILCTBA B 3TOM 001aCTH
B IEJSIX YCWJICHUS COIMAJBHBIX TapaHTHH M 3aIlUTHI
TPYIAOBBIX MpaB TOCYIAapPCTBEHHBIX TPAKIAHCKHUX CIIy-
XKamx. DTO KacaeTcsl He TOJNBKO KOHKPETH3aIlNH ca-
MOTO OCHOBaHHsI, HO U IEMOKpaTH3aluu nopsiaka ¢pop-
MHUPOBaHHSI KOMHACCHH I10 YPETYIHNPOBAHHUIO KOH(IMKTA
HWHTEPECOB.

Yactu 2-7 ct. 37 @3 No 79 B 11€10M MOBTOPSIOT
nonoxenust cT. 81 TK P®. Oxnako mpoTHBOpeyus B
9THX CIyYasx BO3MOXKHBI, HAIpUMEp, B MpoIiecce pe-
anu3aluy NoAM. «ay 4. 3 (mporyn). CoracHO 1aHHOM
HOpME IO IPOTYJIOM ITOHMMAETCS OTCYTCTBHE TOCY-
JApCTBEHHOTO TPAXKAHCKOTO CITY’KaIlero Ha CiIyxkeo-
HOM MecTe 0e3 YBaKUTENBHBIX IIPHYNH O0Jiee YeTHIPEX
4acoB MOAPAJT B TeueHue ciayxeOnoro aus. [Ipu sTom
MOHSATHE «CITy)kKeOHOE MECTO» B 3aKOHOJATEIIECTBE HE
packpbiBaerca. Mexnay TeM no a”aioruu ¢ TK P®
(ct. 57) cnienyet mononHUTE CT. 24 D3 Ne 79 (o coxmep-
XKAHUH CITY>KEOHOTO KOHTPAKTa) TAKUM TOJIOXKEHHUEM,
KaK OMNICaHUE CIy)KeOHOTO MeCTa Irpa)KIaHCKOTO CIy-
xaiero. Takyro 3aniuch HEOOXOAUMO JeJIaTh U B aKTe O
Ha3HAYCHUH Ha JOJDKHOCTH. Ha Ham B3msan, mogobHoe
YTOUHEHUE HEOOXOIUMO JUIsl YeTKOro odopmieHus
Mep B3BICKaHUS 3a mporyn (moam. «a» m. 3 4. 1 ct. 37
D3 Ne 79).

Pactopkenne ciry)keOHOTO KOHTpaKTa 10 OCHOBa-
HUto 1. 2 4. 1 cT. 37 sBnseTcss npoOIeMHBIM C TOYKH
3pEeHHs] KOJMYECTBA COBEPUICHHBIX YWHOBHUKOM IIPO-
CTYIKOB. JTa JUCKYCCHs HIMEET MECTO U B JIUTEpAType
[5, c. 328; 20, c. 25]. VYBonbHEHHE 110 TaHHOMY OCHO-
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BaHHIO B TPYIOBBIX MPABOOTHOIICHHUAX TAKXKE UMEETCS
1 0COOBIX TIPOOJIEM HE BBI3BIBACT, T.K. CYIIECTBYET J0-
CTaTOYHO OTpabOTaHHAasI MPAKTHKA €ro MpaBOIPUMEHe-
HUS KaK paboToJaTeN MU, TaK M B CYJCOHBIX CIIOpax.
Jymaetcsi, 4To MOIX0M, HCIONb3yEeMBbIH B TPYIOBOM 3a-
KOHO/IATEIHCTBE BIIOJHE MIPUMEHHUM H K TOCYIapCTBEH-
HOM IpaxIaHCKOH ciyx0e B cuiy ct. 73 @3 Ne 79, T.e.
HAJIMYMe HECHITOTO TUCHUILUTMHAPHOTO B3BICKAHHS Ha
MOMEHT HEHCIONHEHHS TPYIOBON (DYHKIIMH MOXKET
CIYXUTh IPUINHON U1 yBONbHEHUS [14].

Cornacho nysnkram 8.2 1 8.3 4. 1 cT. 37 ®3 Ne 79
TPaXIaHCKUH CIy)KaIliii MOXKET OBITH YBOJICH B CBSI3U
C COKpAILEHHEM JOJKHOCTEH TrOCyIapCTBEHHON Ipax-
JAHCKOH CIY>KOBI M YIpa3gHEHHEM TOCyIapCTBCHHOTO
oprana. Crarest 31 mpegycMmaTpuBaeT CIEHUaTbHBIN
HOPSIIOK PACTOPXKEHUS CIykeOHOTO KOHTpakTa. [ocy-
JApCTBEHHO-CITY)KEOHBIC OTHOIICHUS C TPaXKTAHCKAM
CITy’KaIl[IM TIPOIOJDKAIOTCS B CITydae MPEIOCTaBICHHS
€My C €ro MHCHBMEHHOIO COINIaCHs WHOHM ODKHOCTH
TpakIaHCKOH CIIy’KOBI B TOM € FOCYJapCTBEHHOM Op-
rane Jimb0 B JPYroM TOCyAapcTBEHHOM oprane. Jlis
ATOTO 3aKOHOMATENh MTPEAYCMOTPEN KOHKPETHEIE yCII0-
Bus (4. 4 ct. 31). HemanoBaxxHbIM sIBsIETCS TOT (axT,
YTO MO CMBICTY 3aKOHA TIPEICTABUTENb HAHUMATEIS
00s13aH MPEMIOKUTh TPAXKIAHCKOMY CIIy)KAIleMy BCE
HUMEIONINeCs Ha NAaHHBIM MOMEHT B TOM JK€ rocymap-
CTBEHHOM OpTaHe WK B TOCYIapCTBEHHOM OpraHe, KO-
TOPOMY TIepeAaHsl QYHKINN YIPa3IHEHHOTO rocynap-
CTBEHHOTO OpraHa, BaKaHTHBIC TODKHOCTH TpaKaH-
CKOM ciIyObl. Ha mpakTrke 3a4acTyr0 pyKOBOIMTEIH
UTHOPHPYIOT 3TO TpeOOBaHHE W IMPEAJIAraroT TOJBKO
OIIHY BaKaHTHYIO JOJDKHOCTB. [Ipm 3TOM B Tako#t cuTy-

allM CyJbl YaCTO MPUXOIAT K MPOTUBOIOJIOKHBIM BbI-
Bomam [18].

B nuteparype panee cyuiecTBoBajga AUCKyCCHUA 11O
MTOBOJIY TOTO, SIBJISIETCS JIM HEOOXOUMOCTh TIPEIOCTaB-
JIEHHsI MTHOM JJOJDKHOCTHU TPaXIaHCKOHN CITYKOBI IPaBOM
WK OOS3aHHOCTBIO TPEICTABUTENsl HaHUMarens |[3,
c. 160]. Onnako u3meHenusi, BHeceHHbIe B D3 Ne 79 B
2013 ., mpexparvian JaHHBIA HAay4yHBIA criop. Temeps
comIacHo 4. 5 cT. 31 mpexycMoTpeHa UMEHHO 00s3aH-
HOCTh TIPEJICTABUTEISI HAHUMATEJIS Tpenjiararb rpax-
JAHCKOMY CJIy’)KallleMy BaKaHTHYIO JOJDKHOCTb B TAKUX
cutyanusx. HeCOMHEHHO, B TaHHOM CJIydae UCKITFoue-
Ha JIByCMBICIEHHOCTh TOJKOBaHUS HOpMEBL. Tem Oonee
YTO TeNeph MpaBHJa MPEIOCTABICHHUS TOCYNapCTBEH-
HOMY TPa)XXIaHCKOMY CIIy)KallleMy BaKaHTHOW JOJIK-
HOCTH COZICPYKATCS B CIIEI[MAILHOM TTO/I3aKOHHOM aKTe,
KOTOPBIN YETKO ONpeeisieT NaHHbIi mopsiaok [17].

Wtak, ocHOBaHUS MpEKpaIIeHUs CIyKeOHOTO KOH-
TpakTa M0 WHUIMATHBE TPEJCTABUTES] HaHUMATENs
JICIISATCS Ha JIBE TPYIIIBI B 3aBUCHMOCTH OT BUHBI TPaK-
JAHCKOro cirykamiero. Hekotopele OCHOBaHUS, IMpe.-
CTaBIJICHHBIE B 3aKOHO/IATEIILCTBE, IOTUYHEE TOMECTHTh
B IepedeHb CT. 33, yuuThiBasg Ux Oe3zajbTepHATHBHBII
XapakTep Ui TpeACTaBUTENss HaHuUMaressa. B menmsx
UCKJIIOueHHsI Ipobena B 3aKOHOAATEeNbCTBE CIECAYET A0-
MOJTHUTH CT. 24 3 Ne 79 TakuM MON0KEHUEM, KaK OITH-
caHue cIyx)eOHOro MecTa IpakKIaHCKOTO CITy)Kalllero.
Hamu pexomenmyercst Taxke B . 1 cT. 59.2 ®3 Ne 79
MPOIHCATh KOHKPETHBIE 00CTOSITENILCTBA, MPU KOTOPBIX
IpaXIaHCKUH CITy)KaIllUid MOXET OBbITh YBOJICH B CBSI3H
C yTpaToil TOBEPHS U B KAKMX BO3MOXKHO MCIIOJIb30BaTh
0oJiee MATKOE JUCIUTUTHHAPHOE B3bICKAHUE.
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WHCTUTYT FOpUIUYECKOW OTBETCTBEHHOCTH Tpa-
JUIIMOHHO BBI3BIBAET OTPOMHBIN HAay4YHBIN MHTEpEC B
COBPEMEHHOM TEOPETUKO-NPAaBOBON JoKTpuHe. Ecim
B OTHONICHHWH OOIIMUX BOMPOCOB O TOHSATHH, YCIOBH-
sIX 1 (hopMax IOPUJAMYECKON OTBETCTBEHHOCTH MMEET-
Csl TOCTAaTOYHOE KOJIMYECTBO HAYYHBIX H3BICKAHHM, TO
BOIIPOCAaM CHEIMAIbHBIX OCHOBAaHUH YIENseTCs HE0-
cratrouHoe BHUMaHue. K aTtomy manouccienoBaHHOMY
HAIPAaBJICHUIO CIEAYET OTHECTH U BOIPOC O MOBBIIICH-
HOM IOPUINYECKOW OTBETCTBEHHOCTH CIECIHAIBHOTO
cyObeKTa.

Bwmecrte ¢ Tem B mocneaHee BpeMsl MpeCTaBUTETN
TOCYJITapCTBEHHOHN BIIACTH TOBOPSIT O BBEJACHHUM TOBBI-
IIIEHHOW OTBETCTBEHHOCTH JIJISl OTHENIbHBIX KaTeropuil
rpaxnad. Tak, Ilpencenmarens IlpaButensctBa P®
J.A. Mensene 22 centsOpst 2016 . B cBoeM BBICTY-
TJICHUU Ha MEXTYHAPOIHOM WHBECTULIMOHHOM (popyme
OTMETHII, YTO B HACTOSIIEE BPeMsi 0OCYKIAIOTCS MEPHI,
HaIlpaBJICHHBIE HAa TO, YTOOBI IMPEICTABUTEIN IPABO-
OXPAHHUTENBHBIX ¥ MHBIX TOCYIaPCTBEHHBIX CTPYKTYp

HECIIM TIOBBIIICHHYIO OTBETCTBEHHOCTH, BIUIOTH JIO
YTOJIOBHOM, 32 HE3aKOHHBIE JICHCTBUS, CBI3aHHBIE C BBI-
TIOJIHEHUEM CITY)KEOHBIX 00S3aHHOCTEH, PETATCTBYIO-
[ye MpearpHHAMATEIbCTBY M pa3pyliarolue On3Hec
[2].

[ToBpIlIeHHAsT FOpUAMYECKass OTBETCTBEHHOCTH
HOCUT MEXOTpPACIIEBOM XapakTep, OIpPENemsTCs WC-
XOJIl U3 TOTO, UMEETCS I 0cobasi Mepa BO3ICHCTBUS
B 3aBHCHMOCTHU OT CTaTyca CyObeKTa, COBEPIIUBIIETO
npaBoHapymeHune. TakuM 00pa3oM, HA K OJTHOMY KJIac-
CUYECKOMY BUY FOPUIUYECKONH OTBETCTBEHHOCTU IIO-
BBHIIIICHHYIO FOPUINYECKYIO OTBETCTBEHHOCTh OTHECTH
HEeJb3s, HO MOXKHO TOJIarath, YTO OHA CYIIECTBYEeT B
cdepe yacTHOTO Tpasa.

ITon mnOBBINIEHHONW IOPUANYECKOW OTBETCTBEH-
HOCTBIO MBI TOHUMAaEeM MEpbhI TOCYJapCTBEHHOIO TPH-
HYKJICHUS B CBSI3H C IPABOHAPYIIICHUEM, COBEPIIICHHBIM
JUIIOM, O0JaaroIM HaObOpOM JIETCPMHHHUPOBAHHBIX
(OTIIMYHBIX, CTATYCHBIX) XapaKTEPUCTHK, YETKO TIPOITH-
CaHHBIX B HOPMATHBHOM IPaBOBOM aKTe, HOPMbI KOTO-
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poro HapyieHsl. [1o cBoeii CyTH, CTaTyc crieuaaIbHOrO
CyObeKTa IPaBOOTHOIIEHHS BBICTYIA€T OCHOBaHHEM
JUTSL TIOBBILICHUSI MeP IOPUANYECKON OTBETCTBEHHOCTH,
KOTOpBIE MOTYT HPOSIBISITECS KaK B Y’KECTOUEHHUH (yCH-
JICHWW) CaMUX CaHKIMK (Mep), Tak W YCJIOBHHA HACTy-
IUICHHSI OTBETCTBEHHOCTH. PaccMoTpuM cdepy gacTHO-
IPABOBOTO PErYJAMPOBAHUS HA MPEAMET MPUMEHEHHUS
Mep TOBBIIICHHOW IOPHIMYCCKONH OTBETCTBEHHOCTH K
crieManbHbIM (0COOBIM) CYyOBEKTaM U 0003HAYUM IIPO-
0JIeMBI HayIHOTO U MPAKTHYECKOTO XapaKTepa.

IIpn aHanu3e MOBBIIEHHON FOPUINYECKON OTBET-
CTBEHHOCTH CIICIIHATILHOTO CyObeKTa B cepe YacTHO-
ro TpaBa MbI ONMHPAEMCS Ha KOHIIENTYyaJbHbBIC UICH,
npemioxerasie A.M. Xyxunsim [7, c. 36]. B ee me-
TOJIOJIOTMYECKON OCHOBE JIS)KUT MOAXOA, OCHOBAaHHBIN
Ha BO3MO)KHOCTH TIPHMEHECHUS MEp IOPHIMYECKOH OT-
BETCTBEHHOCTH, B T.4. K OTACIBHBIM (CIICIIHATBHBIM)
CyOBEKTaM, HE3aBUCHMO OT BUHEI. DaKTHIECKH TaHHOE
OCHOBaHUE (HE3aBUCHMO OT BHHBI) B CIy4asx, Hpel-
YCMOTPEHHBIX 3aKOHOM, ITO3BOJISIET NMPHMEHSTH MEPHI
FOPUIUYECKOM OTBETCTBEHHOCTH K CIICIIUAIBHBIM CyOb-
extaM. Ilpoanamu3upyem meiicTByIOIIee TPaXKIaHCKOE
3aKOHOJIATENILCTBO U WHBIC HOPMBI YaCTHOTO MPaBa 1o
3TOMY CBOWCTBY.

Ilepsoe. TloBblllIeHHASA IOPUANYECKAs OTBETCTBEH-
HOCTh JTUIA, OCYIIECTBISIOMIETO MpeIIpHHIMATEb-
CKyI0 JesTenbHocTh. CaM cTaryc cyObeKTa-Ipeanpu-
HUMATEsI IoApa3yMeBaeT OoJiee KEeCTKHE TPeOOBaHUS
K €ro JIeHCTBUSIM, B T.4. BOBMOXKHOCTH NPHMEHECHUS
OoJee JKECTKUX Mep IOPUANYECKON OTBETCTBEHHOCTH.
Kak u3BectHo, 1. 3 c1. 401 'K P® ykazbiBaet, 4to
JIMIO, OCYIIECTBILIONIEE MPEAIPUHIMATEIBCKYIO Jes-
TENBHOCTh, KOTOPOE HApYILIWIO 0053aTeIbCTBO B ATOM
cdepe OTHOIIECHHH, HECET OTBETCTBEHHOCTh, €CIIH HE
JIOKXKET, YTO HaJyIexkallee UCIOJHEHNEe OKa3aloch He-
BO3MOYXHBIM BCJICACTBHUE HETPEONOIMMON CHIIBI, €CIIH
HMHOE He PEAYCMOTPEHO 3aKOHOM HJIM JOTOBOPOM. DTO
00CTOATENECTBO O3HAYAET, UTO MPEANPUHUMATEH He-
CeT IOPUIUYECKYI0 OTBETCTBEHHOCTh HE3aBUCHUMO OT
BUHBI B CBOMX JEHCTBHSX, T.€. HA IMOBBIIIEHHBIX yCIIO-
BUSIX.

CaMo BBIIIIEyKa3aHHOE OOCTOSTEIBCTBO OOOCHO-
BBIBAETCS TEM, YTO PHCK YIPO3bl IPUUMHEHUS Bpea B
cepe OCyIECTBICHUS NPEANPUHIMATEIFCTBA BHIIIIE,
4yeM B OOBIYHOM TIpa)KIaHCKOM 000poTe u 00yCIOB-
JICH XapakTepoM W CHenU(UKONW 3TOH NEeATeNLHOCTH.
[Ipennpunumarens o0s3aH Oonee OAUTENBHO, OCMO-
TPUTENBHO ¥ BHUMATEIEHO OTHOCHTHCS K UCTIOTHEHHIO
CBOMX 00S3aTENbCTB, & B CIIyYasX UX HAPYIICHUS He-
CTH OTBETCTBEHHOCTb IPH JIFOOBIX CyOBEKTUBHBIX 00-
CTOSITENIbCTBAX, 32 UCKITIOYCHUEM JIOKa3aHHBIX (PaKTOB
HEeTpeonoanMoi cribl. COOTBETCTBEHHO, YS3BUMOCTh
HaApPYIICHUS CYOBEKTUBHBIX TpaB JPYIHX yYaCTHHKOB
OTHOIIECHUH O00ECIIeUYNBACTCS 3a CUET MPEIbSBICHU

MOBBIIICHHBIX TPEOOBaHMIA K caMOMy NpeIprHUMare-
JII0 KaK CIelnaIbHOMy cyOonekTy [8, c. 70].

JlaHHOE MONIOKEHNE UMEET MECTO U B CIy4asX OT-
BETCTBEHHOCTH 3a BpEZ, NMPUYMHEHHBIH BCIICICTBHUEC
HEIOCTaTKOB TOBapoB, paboT u yciuyr. TpebGoBaHue o
TTOBBIMICHHON FOPUINYECKONH OTBETCTBEHHOCTH TMpEIl-
npuHUMarens (MpoJaBlia, W3TOTOBUTENS WJIH HCIOJ-
HUTEIs) ycTaHoBIeHO B maparpade 3 mi. 59 'K PO, a
Takxe B CT. 14 3akona P® «O 3amute npaB norpedu-
tenei» [2]. Chepa 3amuTsl IpaB moTpeOUTENEH TaKkxKe
SIBIISIETCS] BEChbMa YSI3BUMOM, IOSTOMY M IMOBBIIICHHAS
FOpUIMYECKasl OTBETCTBEHHOCTh BBICTYIIAeT KaK CBO-
eo0pa3Hasg KOMIIEHCALlUs TMOTPEOUTENI0 «IKOHOMH-
YECKOTO HEPABEHCTBA», BHIPAYKCHHOTO B OTKIOHCHUH
TOBApHO-ACHEKHBIX OTHOLIEHUM, OMOCPEAYEMBIX 005-
3aTeNIbCTBAMHU TIPEIIPUHUMATENEH, C OTHOW CTOPOHHI,
U TmoTpeduTesell pe3yabraToB HX IeATeNIbHOCTH — C
npyroii [9, c. 15].

Bmopoe. B kadecTBe criennanbHOro cyobekTa Imo-
BBHIIIEHHOW FOPUINYECKON OTBETCTBEHHOCTH B cepe
YacTHOTO IMpaBa CJIEAyeT TaKKe paccMaTpuBaTh AOJK-
HOCTHBIX JIUI] OPTaHOB JIO3HAHHMS, TPEABAPUTEIHHOTO
CIIEZICTBUA, MPOKYpaTypbl U Cyla B pe3yJabraTe NpH-
3HAHHBIX HE3aKOHHBIMU TPOIECCYaTbHBIX IEHCTBUH,
HapyIIAIOUIUX MpaBa U 3aKOHHbIE HHTEPECHI CyObEeKTOB
YaCTHBIX MPABOOTHOIIICHUA.

Crarpa 1070 I'K mpenycMarpuBaeT MOBBIIICHHYIO
FOPUINYECKYI0O OTBETCTBEHHOCTH JTOJDKHOCTHBIX JTHI]
OpPraHOB [IO3HAHMA, NPEABAPUTEIHHOIO CIEICTBUS U
MPOKYPAaTypPhl B Pe3yJIbTaTe YCTAaHOBJICHHBIX I'paXIaH-
CKHUM 3aKOHOJATeIbCTBOM HE3aKOHHBIX Mpolleccyalb-
geix nerictsuil. K takum neiicteusm 'K PD otHocur:
HE3aKOHHOE OCYXJIEHHE, HE3aKOHHOE IMpHBIEUEHHE K
YTOJIOBHON OTBETCTBEHHOCTH, HE3aKOHHOE IMPUMEHE-
HUE B KauecTBE MeEpbl MPECEUEHHUs 3aKIIOUYCHUS MO
CTpaxy WJIH MOITHUCKH O HEBbIC3]Ie, HE3aKOHHOE HaJIO-
JKEHUE aJMUHUCTPATUBHOTO B3BICKAHUS B BUJIE apecTa
WJIH aIMUHUCTPATUBHOTO MPUOCTAHOBJICHUS JIEATEIh-
HOCTH IOPUINYECKOTO JIHIIA.

JlaHHAs TOBBINICHHAS FOPUAMYECKAsh OTBETCTBCH-
HOCTh OOYCJIOBJIEHA NMPU3HAHHEM Ha KOHCTUTYIHOH-
HOM YPOBHE TIPaB M CBOOOJ 4YeJOBEKa W IpaKIaHWHA
BBICIIEH LEHHOCTBIO, YTO BIEYET HEOOXOIMMOCTDH 3a-
OMINATh UX CaMbIM HaJeXHbIM oOpa3om. Jlumo, Ha-
JIeIEHHOE BJIACTBIO M IPU3HABAEMOE CIIELUATIbHBIM
CyOBEKTOM MPaBOOTHOIIIEHHUH, 0053aHO HECTH IOPHIIH-
YECKYI0 OTBETCTBEHHOCTh Ha MOBBIIIEHHBIX OCHOBAaHH-
SIX, BEIPQXKCHHBIX KaK B HAJIMYUW CAMOM CIeIMaIbHON
craret 'K, npegycMarpuBaromeil JaHHbIA BUJ OTBET-
CTBEHHOCTH, TaK ¥ BO3MOXXHOCTH HE yYUTHIBATH BUHY
JOJPKHOCTHOTO JIUIIA (32 UCKIIIOYEHUEM Cyniei) B COBep-
[ICHHOM HE3aKOHHOM JICSTHHU.

Tpemwe. TloBbllIEHHAs IOPUANYECKAS OTBETCTBEH-
HOCTb BIIaJIeJIbI[a HCTOYHHUKA MTOBBIIICHHOW OMACHOCTH
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3a Bpell, IPUYMHEHHBIN AEATEIbHOCTBIO, CO3laoUIeH
TaKyIO OITACHOCTD JJISI OKPY KAFOIITHX.

JesTensHOCTh, CO3MAIONIAs MOBBIILIEHHYIO OTIac-
HOCTB JIJISI OKPYKAIOMIHX, YK€ TI0 CBOEH I0PUANIECKOM
MIPUPOZAE CBHUIETENILCTBYET O BBICOKOH CTENEHHU yrpo-
36l 0€30MaCHOCTH JUI CYOBEKTOB IMPAaBOOTHOIICHHU.
B cBsa3u ¢ skcrulyaranyell MCTOYHHMKA IMOBBIIIEHHON
OTIACHOCTH PHUCK MPUYMHEHHNS BPeAa BO3pacTaeT, U 1o-
stomy 3akoH (ct. 1079 I'K) npenbsBiser NOBbILIEHHBIE
TpeOOBaHMS BHUMATEIBHOCTH M OCMOTPHTENLHOCTH
K UX BiajenbluaM. Ha 3ToM OCHOBaHHMM caM Biiajeell
HCTOYHHKA TTOBBIIICHHON OMTACHOCTH MOXKET CUUTATHCS
CIelMaJIbHBIM CYOBEKTOM OTBETCTBEHHOCTH.

Brimeykasannoe  00CTOSTENBCTBO — YUUTHIBACT-
csl B CylleOHOI MpakTHKEe Ha CaMOM BBICOKOM YPOBHE,
B vacTHOCTH B lloctanoenennn KoHcTHTyIHMOHHOTO
Cyna P® ot 10.03.2017 Ne 6-I1 [3] u [loctaHoBneHHH
[Tnenyma BepxosHoro Cyna P® ot 26.01.2010 Ne 1 «O
NPUMEHEHHH CylaMU TPaKJaHCKOTO 3aKOHOAATelb-
CTBa, PETYIUPYIOIIETO OTHOIICHHUS 110 00s13aTeIbCTBAM
BCJIEJICTBHE TIPUYMHEHUS Bpela KU3HU UM 37I0POBBIO
rpaxnanuHa» [4]. Beicmme cyneOHble HHCTAHIIUK OT-
MEUaloT, YTO cama JIesTeIbHOCTb, CO3Jalolias MOBbI-
IICHHYIO OMAaCHOCTh JJISI OKPY>KAalOIINX, OOS3BIBAacT
WX BIAJETIBLIEB MPOSBIATH 0COOYI0 OCTOPOXKHOCTH H
OCMOTPHTENIFHOCTD, TTOCKOJIBKY MHOTOKPAaTHO YBENH-
YUBAeT PUCK NPUYMHEHUS Bpela APYTHUM JUIaMm. JTO
00yCITaBITMBAET MOBBINICHHOE OpEeMsI OTBETCTBEHHOCTH
3a HACTYIUIEHHWE HeOIaronpusTHBIX MOCIENCTBUI 3TOM
JESITeEHOCTH 110 CPAaBHEHHUIO C JINIIAMH, JEITEIFHOCTh
KOTOPBIX C TIOBBIIIEHHON OMACHOCTHIO HE CBS3aHa.

Yemeepmoe. 1lOBBIIEHHAs IOpUAWMYECKAs OT-
BETCTBEHHOCTb CIEIMAIBHOIO CyObeKTa MOXKET ObITh
YCTaHOBJIEHA HETIOCPEACTBEHHO TPasKAaHCKIM 3aKOHO-
JaTeIbCTBOM MM JJOTOBOPOM.

3aKOHOM WIIH JJOTOBOPOM MOTYT OBITH yCTaHOBIIE-
HBI MHBIE CIy4yal NPUMEHEHHs MOBBIILICHHON IOpPHIHU-
YECKOW OTBETCTBEHHOCTH, IIOMHMO PAaCCMOTPEHHBIX
BbIIIE 00OCTOATENHCTB. MeXaHU3M CTPOTOH IOpUINye-
CKOW OTBETCTBEHHOCTH CIYXHUT S((EKTUBHBIM HH-
CTPYMEHTOM obecriedueHus: OaiaHca 4acTHBIX HHTepe-
COB B TeX c(epax OTHOIICHHUH, IIe CYIIECTBYET yrpo3a
3TOMY IOPUINYECKOMY PAaBHOBECHIO.

Tak, cormacHo ct. 795 T'K P® nepeBo3unk B ciy-
yae 3aJ€p>KKH OTHPABJICHUS TPAHCIIOPTHOTO CPEACTBa,
MIEPEBO3SIIETO MACCAKUPA, WM OIIO3JAHUS TIPHOBITHS
TaKOr0 TPAHCIOPTHOTO CPEACTBA B IMyHKT Ha3HAuUEHUs
(32 MCKITIOYEHNEM TIEPEBO30K B TOPOACKOM M TIPUTOPOI-
HOM COOOIIEHHSIX) YIUTaunBaeT mtpad, Kpome ciryya-
eB, He 3aBucamux ot Hero. Ctarest 901 'K mpemycma-
TPHUBAET, UTO NPOPECCHOHABHBIA XPAHUTEIb OTBEYAET
3a yTpaTy, HeOCTady WIH IOBPEXKICHNE BEIIeH, eciti
HE JIOKaXET, YTO yTpara, HeoCcTauya Wil MOBPEXKICHHE
IPOM30IILIN BCIICICTBHE HETPEOIONUMON CHIBI JTHOO

M3-32 CBOWICTB BEIIH, O KOTOPBIX XPAHUTEIh, IPUHUMA
€e Ha XpaHeHHe, He 3HAJ U He JIOJDKEH ObLT 3HATh, 100
B pe3ylbTaTe yMbICIAa HIH TPyOOi HEOCTOPOKHOCTH
MTOKJTA)KEATEIIS.

[Mopoit camu Cyabl CO CCBUIKOW HAa HOPMATHBHBIC
MIPaBOBEIC aKTHI MPU3HAIOT HAIMYHE 0COOOTO cTaryca
cyObekTa, TpeOyIOIIero NMPUMEHEHUsT MEp IOBBIIICH-
HOM IOPUIUYECKOW OTBETCTBEHHOCTH. Tak, yKa3bIBa-
€TCs, YTO 3aKOHOM 00 3JIEKTPOIHEPreTUKE yCTAHOB-
JIeH OCOOBI cTaTyc TapaHTHPYIOIIETO ITOCTABIIHKA,
OH BBIJICNICH B OTICIBHYIO KAaTETOPHUIO ITOCTABIIHKOB
ANEKTPUUECKOI YHEPTHH, YTO KOPPECHOHANPYET ycTa-
HOBJICHHIO 0C0001l (HOBbIUEHHOU) OMBEMCMBEHHOCTU
(xypcuB aBT. — A.O.) IOoTpeOUTENS 32 HAPYIICHUE WITH
HEHCIIOJIHEHHE 0053aTeNbCTB MEPe TapaHTHPYIOIIUM
MOCTABIINKOM, B YACTHOCTH OTBETCTBEHHOCTH B BH[E
3aKOHHOH HEYCTOWKH, MPEeAyCMOTpEeHHOW a03. § m. 2
cT. 37 3akoHa 00 3AnmekTposHepreTuke. 13 OykBaibHO-
TO COJCpIKaHMS MPABOBOW HOPMBI O HEYCTOMKE, Tpe-
YCMOTpPEHHOM B a03. 8 m. 2 cT. 37 3akoHa 00 JMEKTPO-
SHEPreTUKe, CIEAYET, YTO MPABOM Ha B3BICKAHUE TAKOM
HEYCTOWKH (TeHn) 001ajaeT UCKITFOYNTEIHHO TapaHTH-
PYIOLIUI MOCTABIIMK AIIEKTPUYECKON 3Heprud [5].

B onpeneneHHBIX cirydasx Cynbl HE IPU3HAIOT JI0-
BOJIbI CTOPOH B Ka4€CTBE OCHOBAHHS OCBOOOKICHUS
OT TIOBBHIIICHHON OTBETCTBEHHOCTH, B YaCTHOCTH IIPH
OTCYTCTBHUH JIOJDKHOTO OIOKETHOTO (PMHAHCHPOBAHUSL.
Cynbl yKa3bIBaIOT, YTO OTCYTCTBHE OIOMHKETHOTO (u-
HAHCHPOBaHUS HE ABJseTcs B cuiy 1. 3 cT. 401 I'pax-
aHcKoro koxekca P® ocHoBaHMEM I OCBOOOKICHUS
OT OTUIAThI MOTPEOSIEHHOTO pecypca [6].

CTOpOHEI TOTOBOPaA TaKKE BIIPABE BKIFOUUTH ITOJI0-
KEHUE O TMOBBIIICHHOW OTBETCTBEHHOCTH, CBS3aHHOM
CO CHEIHAabHBIM CTaTyCOM CYOBEKTa 00s3aTelIbCTBA.
3TO CTaTyCHOE OOCTOSTEIBCTBO MOXKET OBITH CBSI3aHO
KaKk C XapakTepOM OCYIIECCTBISIEMOH NesSTeNbHOCTH
(IpeanpUHUMATENECTBO, TOCYAAPCTBCHHAS WM MYy-
HUIWTIANBHAS yCIyra, npodeccHoHambHAs IeATellb-
HOCTB), TaK M C WHIUBHIyalu3alfieldl caMmoro JHIa
(cpencTBo WHAWBUAYATH3alUN FOPHINYECKOTO JIMIIA,
TOBapa, pabOoThI, YCIYTH WU MPEIIPHUITHSN ).

Yerkoe pasrpaHuueHre YpOBHEH (Mep) OpuIu-
YEeCKOW OTBETCTBEHHOCTH Ha OOINETPaXIAHCKYI0 U
«TIOBHIIICHHYIO» B OIPEAETICHHBIX Cdepax YacTHOTO
000poTa MO3BONMIIO OBl BEIPAOOTATh aJCKBATHEBIA Me-
XaHU3M BO3IEHCTBHS KaK Ha CyOBEKTOB, HAJEICHHBIX
CIELUABHBIM CTaTyCOM, TaK U Ha 3alllUIacMbIe HHTE-
pechl. JlomkHa OBITh MOHATHAS cdepa pasrpaHudIeHUs
PEKUMOB, PETYIIUPYEMBIX OTHOIICHHI, 1 COOTBETCTBY-
IolIasl peaknusl Ha uX Hapymenue. Kak crpaBemmnBo
orMedyaeT A.A. UecHOKOB, aHANMM3UpPys CIy4ad HC-
MIOJTH30BAHMUS M 3aIIUTH HH(MOPMAIIHH, BBIXOI U3 CJIO-
JKHUBIICHCST CUTYallMl BO3MOXKEH B 3aKOHOIATEIEHOM
pasTpaHUYEHUN IBYX PEXHMOB IOJNB30BaHUS HHOOP-
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Maluen Kak ToBapoM: B cdepe KOMMEpLHH U B chepe
JMYHOTO MOTPEOJICHNUS, U COOTBETCTBEHHO, X TOCIIe-
JIOBAaTENIbHOM pa3rpaHUYEHUH B TPAXKAAHCKOM 3aKOHO-
natenberBe [10, ¢. 113]. D10 00CTOATENLCTBO, COOT-
BETCTBEHHO, JOJKHO IMPOSBIATHCSA U B PEXHUME HOPH-
JIAYECKONW OTBETCTBEHHOCTH, TAE MEPBI BO3IECUCTBUSA
Ha CHEMAaJIbHOTO CYyObeKTa, OCYIIECTBISIOIIEr0 KOM-
MepUuecKyio (IpeArnpHHIMATEIbCKYIO) NeSITEIbHOCTS,
JIOJKHBI HOCUTD TOBBIIIEHHBIN XapaKTep.

IIamoe. 11oBBIICHHAs FOPUINYECKAs OTBETCTBEH-
HOCTb CHENHaJIbHOTO CyObeKTa B MHBIX OTPAcisaX 4acT-
HOTO TIpaBa. B cdepe cemeliHOro 3aKOHOIATENHCTBA K
MepaM MOBBIIICHHOW IOPUANYECKOH OTBETCTBEHHOCTH
IIPEXk/Ie BCEro cjleayeT OTHECTH OTBETCTBEHHOCTb 3a-
KOHHBIX TMpelCcTaBUTeNel (ponuTeneil, yCbIHOBUTEIEH,
OTIEKYHOB) 3a TPaBOHAPYIICHHUSI CBOMX HEeTeH (momo-
neyHbix). CrenuanbHbIi CTaTyC 3aKOHHOTO MpejacTa-
BUTEJI COAEP)KUT JIOMOJIHUTENIbHBIE CaHKLHUM, IpU-
YHCIsieMble K MepaM MOBBIIIEHHOW OTBETCTBEHHOCTH.
B gactHOCTH, K HUM ClI€AyeT OTHECTH: JMILIEHHE PO-
qutenbcekux mpas (cT. 69 CK PO), orpannyenue ponu-
tenbekux mpaB (cT. 73 CK P®); orMeHy yChIHOBIICHUS
(ct. 140 CK P®), oneku (ct. 148.1 CK P®); numeHue
npaBa Ha oOIIeHHe ¢ peOeHKOM, OToOpaHue peOcHKa,
JUIIEHUE MTpaBa ObITh YCHIHOBUTENEM, ONIEKYHOM, TpH-
€MHBIM POJUTEIIEM.

B kauecTBe cmenuanbHOro CcyObeKkTa CeMelHO-
IIPAaBOBOM  OTBETCTBEHHOCTH, XapaKTepHu3yrolleics
MOBBIIIEHHBIMU CAaHKLHUAMH, CJIEIyeT paccMaTpuBaTh
IUIATETbIINKA aMMeHTOB. OOS3aHHOCTD YIIIATH AJHd-

MEHTOB B CIIydasixX, IPe1yCMOTPEHHBIX 3aKOHOM (CT. 80,
89, 93-97 CK P®), nonomHUTENbHBIE CAHKIIUA 32 HE-
cBoeBpeMeHHOCTh ymiatsl (cT. 115 CK P®), npunynu-
TenpHOE B3bIickaHue (cT. 106 CK P®), HenomycTiMocTh
3auera TpeboBanuii (ct. 116 CK P®D), a Taxke uHIeK-
carysi amMMeHTHBIX Tiarexei (ct. 117 CK P®D) cune-
TENBCTBYIOT O MOBBIIICHHOM XapaKTepe JaHHOTO BUJA
IOPUIMYECKON OTBETCTBEHHOCTH.

B cdepe MexayHApOIHOTO YAaCTHOTO MPaBa MHTE-
pec IPeICTaBISAIOT MEXITyHAPOJHEIE OTOBOPHI, TIPE-
YCMAaTPHUBAIOIINAE TOBBIIICHHYIO OPHIMYECKYIO OT-
BETCTBEHHOCTH ISl CIICIMAIBHBIX CyOBekToB. Cpemu
TaKUX MEKIYHAPOIHBIX TOTOBOPOB CIICAYET BBIACIHUTH
Benckyro xonBeHmio 1963 r. 0 rpakJaHCKOW OTBET-
CTBEHHOCTH 3a sifiepHbld yiep0 u Konsenuuto 1971 r.
0 TPKTAHCKOH OTBETCTBEHHOCTH B 00JACTH MOPCKHX
MEPEBO30K SACPHBIX MarepuanoB. JlaHHBIE corarie-
HUSI COZIEp KAT OBBIIIIEHHBIE TPEOOBAHMS K TOBEACHHIO
CIELUANBHBIX CYOBEKTOB, HCIOJIB3YIOIIUX SACPHYIO
SHEPTHI0, KOTOPHIE BEICTYIIAIOT B KAYECTBE BIIA/ICIIBIICB
HCTOYHHKA TTOBBIIICHHOMN OMMACHOCTH.

Takum 006pa3oM, TOBBIIICHHAS IOPHIMYECKAs OTBET-
CTBEHHOCTh CIECIUAIBHOIO CyOBEKTa MMEET CBOE MHO-
rooOpasue B 4aCTHOM IpaBe. MBI mocTapanuich 0003Ha-
YHTh JIUIIH HAKOOJIEe TUMTUYHBIC (IIPEITYyCMOTPEHHBIC KO-
T (UITIPOBAHHBIMHA aKTaMH) CITy4Yau, UMEIOIUE MECTO
B YaCTHOIPABOBOM 3aKoHOmareibcTBe. CaMu ke ycio-
BUSI, MEPBI, (POPMBI U «CTAaTyCHAsD» B3aMMOOOYCIOBIICH-
HOCTh FOPHIMYECCKON OTBETCTBEHHOCTH CIELUATIBHOTO
cyObeKTa TpeOyIOT JallbHEHIIIEro HayYHOTO TTO3HAHHMSI.
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The problem of realization of the right of close relatives of the rehabilitee for payment and compensation
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B cospemenHoii Poccuu Bompockl peanu3anum, 0x-
paHbBI U 3aIIUTHI NIPaB JIMIHOCTH B cepe yrollOBHOTO
CYIOTIPOM3BO/ICTBA, a TaKxke mpoliiemMa oOecreyeHus
3aKOHHOCTH B J€ATEJILHOCTH OPIraHOB IpeBapUTellb-
HOTO pacciieIoBaHuA NMPUOOPETatoT 0COOYI0 aKTyalb-
HOCTh. Peammsys ¢QyHKIMIO TrocymapcTBEHHOTO IIpH-
HYX/ICHUS, TPEACTAaBUTEIN OPraHOB MpeIBapUTelb-
HOTO paccieOBaHMs BMEIIMBAIOTCS B cepy JTUIHBIX
WHTEPECOB TPaKJaH, YTO HEPEIKO MPUBOIUT K Hapy-
LICHHUIO NPaB U 3aKOHHBIX MHTEPECOB HE TOJIBKO JIMLA,
B OTHOILEHUH KOTOPOTO OCYLIECTBIICTCS HE3aKOHHOE

YTOJIOBHOE MPECIICAOBAHUE, HO U WHBIX JIHII, COCTOs-
[IMX C HUM B POACTBEHHBIX OTHOIICHHUSX, HE HMEIOIINX
MPOIIECCYANFHOTO CTaTyca 10 yroJIoBHOMY jaeiy. Kak
MPaBUIIO, TIPH OCYIIECTBICHHH YTOJIOBHOTO CYIOIMpPO-
M3BOJICTBA 3aTPArMBalOTCsA HauOoliee BakKHbIE MpaBa
JIUYHOCTH: TIPABO Ha >KU3Hb, CBOOOIY, COOCTBEHHOCTD,
JUYHYI0 HENPUKOCHOBEHHOCTh, & MOTOMY JIUIIO, OKa-
3aBIIIeeCs BTAHYTHIM B OpPOWTY YTOJOBHOTO MpPOIlECCa,
HYXJIAeTCsl B ICHCTBCHHBIX TapaHTHUAX 0O0CCICUCHUSI U
3aIIMTHI IPAB U CBOOOI YeIOBeKa U rpakaanuna. Tak-
ke B TOCIIEAHEEe BPEMsl BO3PACTACT POJIb YTOJIOBHOTO
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3aKOHONIATENILCTBA M B cdepe OXpaHbl OKpYyKaroLlen
cpensl. Tak, Harpumep, o MHeHUI0 A.A. CTpaHIIOBa,
BOJHBIE OMOPECYPCHI OXPAHSIOTCS YTOJTOBHBIM 3aKOHOM
[0 CPaBHEHUIO ¢ OOBEKTaMH aKBaKyJIBTypHl B HECpPaB-
HUMO OOJTbIIIeH CTENeHH, HECMOTPS Ha CYILECTBYIOLIHE
CIOXHOCTH TIPaBOBOTO perynaupoBanus [7, c. 43]. C
Y4eTOM H3JIOKEHHOTO MPEACTABIACTCS HHTEPECHBIM
BOIIPOC O BO3MOYKHOCTH BO3MELICHUS U KOMIIEHCALUU
Bpea OJM3KUM POJICTBEHHUKAM JIMLIA, TIOABEPTLIErOCs
HE3aKOHHOMY YI'OJIOBHOMY IIP€CJIEI0BaHUIO.

JeiicTByromiee 3aKOHONATENBCTBO, & UMEHHO II. 2
ct. 1070 I'paxxmanckoro xomekca Poccuiickoit dene-
paumu (nanee — 'K P®), npenycmarpuBaer npaBo Ha
BO3MEILEHNE U KOMIIEHCALIMIO BpeAa B Cllydae ero Ipu-
YUHEHUS B pe3ysibTare He3aKOHHBIX JeiicTBui (Oe3nei-
CTBHSI) OPTaHOB TIPEIBAPUTEILHOTO PACCICAOBAHNS, HE
CBSI3aHHBIX C HEMOCPECTBEHHBIM YTOJIOBHBIM IIpeciie-
JoBaHUEM JaHHOro juma. Ilpu 3ToM Bpen momnexut
BO3MEILEHUIO U KOMIIEHCALUU MO0 OOIUM OCHOBaHHSIM
U B opsiike, ycranoBieHHoM cT. 1069 'K PO, 3a neza-
KOHHBIE JCWCTBUSI OPraHOB rOCYIapCTBEHHON BIACTH.

Hcxonst u3 aHanu3a JaHHbBIX IPaBOBBIX IpeANKuca-
HUi, Bpe JODKEH ObITh MPUYMHEH B Pe3yJibTare Mmpo-
LIECCYaIbHOM MM MHON NEATeNIbHOCTH OPraHOoB Ipel-
BapUTENBHOTO PACCIIEOBaHUS B OTHOILIEHUH OTpere-
JICHHOI'O JIMLIA, HalpuMep HE3aKOHHOE NPUMEHEHUE
(hu3uYecKoil CUIIbI, CIELUANbHBIX CPENCTB, HE3aKOH-
HOE OCYIIECTBJICHHE CIIEACTBEHHBIX ACHCTBUMA M T.II.
Takum 00pa3om, MpeanosiaraeTcs, 4To JODKHO UMETh
MECTO HEIIOCPEACTBEHHOE B3aUMOAECHCTBHIE AOJIKHOCT-
HBIX JIML OPTaHOB MIPEBAPUTEIBHOTO PacCiIeIOBaHU U
JIMLA, KOTOPOMY IIPUYMHEH BpPE.

Bmecte ¢ Tem mpeacraBisieTcs, 4TO B pe3ylibra-
T€ HE3aKOHHOI'O YTOJIOBHOTO IMpECiI€OBaHMs JUIA, a
TaK)Ke OCYIIECTBJICHUS B OTHOLIEHHM HETO MHBIX He-
3aKOHHBIX JAEHCTBHI BpeIl MOXKET OBITh NMPHYUHEH €ro
ONMU3KKUM POJCTBEHHHUKaM, KOTOpbIe B HETIOCPEACTBEH-
HOM KOHTAaKT€ C OpraHaMH IpeIBapUTEIbHOIO pacciie-
JIOBaHUSl HE HAXOAWJIMCh U HE 00IagaroT KaKuM-Tu0o
IpoLieCCyalIbHbIM CTaTycoM. Tak, B 4acTHOCTH, IpH
OCYIIECTBIICHUH HE3aKOHHOTO YTOJIOBHOTO MpECieao-
BaHMS JINIA €T0 OJM3KUM POJCTBEHHUKAM TaroKe IpH-
YUHSIETCS MOpPaJbHBINA Bpel, Mpeanoiararoluid onpe-
JIJICHHbIE NICUXWYECKUE Y HPAaBCTBEHHbIE CTpajaHus,
CBSI3aHHBIE C TMCHUXOSMOLMOHAJIBHBIMU TEepeKUBaHUS-
MH 32 JaJbHEHIIyIo cyap0y pOTHOTO YeIoBeKa.

Kpome Toro, OMM3KUM pOACTBEHHHUKAM MOXKET
OBITh MPUYMHEH U MMYIICCTBEHHBIH BPEH, €CIIH OHH
COBMECTHO C JIMIIOM, IOABEPTalolIMMCcS HE3aKOHHO-
My YTOJOBHOMY IIPECIEIOBaHUIO, MPOXKUBAIM, BEJIH
oOmmii Oro/pKeT, JoMariHee X03aHUcTBO. [Ipu 3TOM Ha
IIPAaKTUKE BO3MOXHA Takas CUTyallus, 4YTO B OTHOILE-
HUM JIMLA [0 PeadMINTHPYIOIUM OCHOBAaHHIM Ipe-
KpalllaeTcsl YTOJIOBHOE IPECIEOBaHUE, NPU3HAETCA

MpaBo Ha peabWINTALUIO, HO JAHHOE JIUIO He obpa-
IIaeTCsl B CyJ ISl BO3MEIICHUST W KOMIIEHCAIIU! Bpe-
na. B cBs3u ¢ 3TUM BO3HUKACT IOPUANYICCKHUN Ka3yc U
MpaBOBasi HEONPEIEICHHOCTh B BOIIPOCE BO3MEIICHUS
Y KOMIICHCAIIMU Bpena ONMM3KMM POICTBEHHHKAM pea-
OMJIUTHPOBAHHOTO JIATIA.

B ropumuueckoil nuTeparype BBICKA3bIBAIOTCS
pa3jMyYHbIC TOYKH 3peHMs 110 NaHHOW mpobieme. Tak,
H. Konoxomnos, ucXos 13 aHamu3a CyeOHON MPaKTUKU
IO J1eJiaM O BO3MEIICHNH M KOMIIEHCAIU! Bpeaa, Mpu-
YHMHEHHOTO HE3aKOHHBIMH JICHCTBUSIMU OPTaHOB TIpE-
BapUTEIHLHOTO PAacCICAOBAHUS, IETAaeT BBIBOM, YTO CYI
HE BCErJa B COCTOSHHU Pa3TPaHHYUTh MPAaBO HA BO3-
MeIeHHe yIepoa, KOMITIEHCAIIMIO MOPAIIFHOTO Bpeaa 1
370ynoTpeOieHus 3tuM mnpaBoM. [Ipu 3ToM ofHOM H3
MIPUYHH SABISIETCS Po0e B 3aKOHOATEIECTBE B YACTH
OIIpEICTICHUS TIEPEUHST CUTYalldil, B KOTOPBIX BO3Me-
MICHUIO TTOUTeKUT KaK MMYIIECTBEHHEIN yIep0, Tak 1
MOpaJbHbIH Bpen [2, c. 6].

[To muenuto /1.B. TarbsiHMHA, HEOOXOUMO TTPEO-
CTaBUTh «IPABO Ha KOMIICHCAIIMIO MOPaIbHOTO Bpeia
ONM3KKAM POJICTBEHHUKAM PEeaOHIIMTHPOBAHHOTO B CITy-
Yae, eclM HE3aKOHHBIM U HEOOOCHOBAaHHBIM IPUBIIE-
YeHHEM K YTOJIOBHOW OTBETCTBEHHOCTH HX OJIM3KOTO
POACTBEHHUKA MM OBLIT NPUYHUHEH BPE, CBSI3AHHBINA C
HapyIIeHHeM WX KOHCTUTYIMOHHBIX ITIpaB Ha HEIpPHU-
KOCHOBEHHOCTH JIMYHOM sku3Hm» [8, c. 10]. AHanoruy-
HOTO MHEHUS [10 JAHHOMY BOTIPOCY IPHACPKUBACTCS U
P.B. I'aBpuniok [1, c. 100].

C Touku 3penus O.A. KopHeeBa, He0OX0AUMO Ha-
JCTUTh MPAaBOM Ha KOMIICHCAIIMIO MOPAJbHOTO Bpena
ONMM3KKUX POJICTBEHHUKOB pPEaOMIMTHPOBAHHOTO, He-
MOCPECTBEHHO MONYYHBIIMX DIyOOKYIO IyIICBHYIO
TpPaBMy M PacCTPOHCTBO 3[OPOBBS B CBS3M C HE3AKOH-
HBIMU JCHCTBUAMH CYJeOHO-CICICTBEHHBIX OPTaHOB B
OTHOIIICHWH JINIIA, BIIOCIECACTBUU PeadHINTHPOBAHHO-
ro [3, c. 16].

CTOHT COIIaCUTHCS € YKa3aHHBIMHU MPEIIOKEHHS-
MU aBTOPOB, BMECTE C TeM HEOOXOAMMO 0OPaTUTh BHU-
MaHHE Ha CIICAYIONINE aCIeKThl, MMEIOINe 3HaUCHUE
JUTSL peaTu3alii pacCMaTPUBAEMBIX IPABOOTHOIICHHH.

Bo-miepBBIX, A71s1 TOTO 9TOOBI HCKITIOYUTH BO3MOXK-
HBIC 3JI0YTTOTPEOICHHUS CO CTOPOHBI JIUI, UMEIOIIHUX OT-
HOIIIEHNE K PeadMIIMTHPOBAHHOMY JIUILY, HEOOXOAUMO
OIIPEACUTH KPYr CyObEKTOB, 00JAAIOIIUX TPABOM Ha
BO3MEIIEHNE U KOMIICHCAIMIO Bpela B paccMaTpHBae-
MoM ciiydae. B coorBercTBuM ¢ 1. 3 cT. 5 YroioBHO-
nporeccyairbHoro koxekca PO (mamee — YIIK P®D) k
4quCTy OMM3KUX POICTBEHHHKOB OTHOCSTCS CYNPYTH,
JICTH, POIWTENN, YCHIHOBUTEIH, YCHIHOBICHHEIE, POI-
Hble OpaThd U CECTPHI, a TAKXKe JeIyIIKd, 0a0yIKku 1
BHYKH. [Tomumo 3toro, YIIK PD omepupyer takumu
MOHATHSMH, KaK POICTBEHHHKH — JIMIA, COCTOSIINE B
POACTBE, 332 WCKIIOUYECHHEM OJNM3KHX POACTBEHHUKOB
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(n. 37 ct. 5 YIIK P®), u 6iu3kue nuia — Jivia, 3a uc-
KITIOYCHHUEM ONM3KUX PONCTBEHHHKOB U POJCTBEHHH-
KOB, COCTOSIIIIUE B CBOMCTBE C MOTEPIIEBUINM, CBUICTE-
JIeM, a TaKoKe JIHMLA, XKU3Hb, 310POBbE U OJaromnonyyue
KOTOPBIX JTIOPOTH TIOTEPIIEBIIEMY, CBUJICTEIIO B CHITY
CHOXUBIIHMXCS TMYHBIX oTHOomeHu# (m. 3 ct. 5 YIIK
POD).

KoHneuHo ke, U1 pONCTBEHHUKOB U OJHM3KHX JTHII
JUYHOCTh PEeabWIIMTUPOBAHHOTO JTUIA MOXKET HUMETh
OIpeNIeIeHHOE 3HAY€HUE, BMECTE C TEeM, UCXOAd U3
aHaJM3a JICWCTBYIOLIETO TPAXKIAHCKOTO M CEeMEHHO-
ro 3aKOHOJAATENIbCTBA, NPEACTABISAETCA, YTO IPABOM
Ha BO3MCIIEHHE M KOMIICHCAIMIO Bpeaa B Cilyvae He-
3aKOHHOT'O YTOJIOBHOTO IMpECelOBaHUS JUIa MOTYT
OBITh HAJETICHBI TOJBKO OMU3KHE POJCTBEHHUKH. DTO
CBSI3aHO C TEM, YTO IOPUINUECKOE 3HAYEHHE B JaHHOM
ciyvae OyJeT UMeTh UMEHHO POJICTBO IO MPSMOM BOC-
XOIALIed WIM HHUCXOIMIIEH JIMHUM, a TaKkke CYIpy-
)KecTBO. [Ipu 3TOM ISt IPEAOTBPAIICHUSI BOSMOXKHBIX
3JI0yNOTPeOIeHUH NPEIOCTaBIEHHBIM MIPaBOM JOTION-
HUTEIFHBIMU KPUTEPHUSIMH IIJIsI ONIPEIENICHUs] pa3Mepa
BO3MEILEHHU 1 KOMIIEHCALMU Bpella JOKHBI CIIYKHUTh
Takue OOCTOSITETLCTBA, KAK COBMECTHOE MPOXKHUBAHUE,
BEJIEHUE OOIIEero JAOMAaIIHEero Xo3siicTBa, COBMECTHOE
BOCTIUTAHUE JICTEH, TNYHBIC B3AUMOOTHOIIICHUS MEXTY
ONMM3KUMHU POJICTBEHHHKAaMH, CTEIIEHb YYacTHs B KHU3-
HU JIpyT Jpyra u T.II.

Bo-BTOpBIX, MOpaBHEINA Bpen OIU3KAM POICTBEH-
HUKaM B pacCMaTpHUBaEMOM CIIy4yae MOXET OBITh MpH-
YUHEH He TOJIBKO B CBSI3U C HEIPUKOCHOBEHHOCTBIO UX
JTUYHOM )KU3HHU, KaK CUNTAIOT BhINICYKa3aHHBIC aBTOPHI.
[Ipencrasnsercs, 4To Bpel B IEPBYIO odepellb NpUYu-
HSETCS ICUXUYCCKOMY 3/I0POBBIO YKa3aHHBIX JIHII, KO-
TOpbIe, OECCIIOPHO, B CHITy HAJIMUMS KPOBHOPOACTBEH-
HBIX CBS3€H C peaOMIUTHPOBAHHBIM JIMIIOM UCTIBITHIBA-
IOT HEraTUBHBIE HMOLMHN U NCUXUYECKHE CTPaJaHUs B
CBSI3U C HE3aKOHHBIM YTOJIOBHBIM NPECIIeJOBAHUEM HX
Omm3KOrO poncTBeHHHKA. Kpome Toro, B OOJIBIIMHCTBE
CJly4aeB HapylIaeTcsl MPaBO Ha 4ecTh U 00poe ums,
JUYHYI0O U CEeMEWHYI0 TaliHy, a TaK)Xe HWHbIEe JIUYHbIE
HEMMYIIECTBEHHBIC MpaBa W HeMarepualbHbIe Onara
OJMM3KUX POJICTBEHHUKOB, IMPENyCMOTpeHHBIE CT. 150
I'K P®. besycnoBHO, kKOMIIeHCAIMU Oy/leT MOAJIEKATh
MOpaJIbHBIM Bpea, ey NpU MPOU3BOICTBE 110 YTOJOB-
HOMY JIeJTy HapyllaeTcs MpaBo, KOTOPOe MPUHAICIKUT
OIHOBPEMECHHO W PEaOWINTHPOBAHHOMY ITHILY, H €ro
Onmu3kKUM poacTBeHHUKaM. Hampumep, npaBo Ha HeNpu-
KOCHOBEHHOCTb JKWJIMILIA MM HENPUKOCHOBEHHOCTb
JUYHOW XKU3HU. B cilyuae HE3aKOHHOIO COAEpIKaHUs
MOJ CTPaKEH B MOCIEAYIOIIEM PEeaOHIHNTHPOBAHHOTO
JMIIA HapylaeTcs MpaBo €ro OJU3KUX POICTBEHHUKOB
Ha CEMEHHYIO KU3Hb.

Hcxons U3 aHanmM3a MaTepHajoB CynaeOHOW mpak-
TUKH, CIEIYeT CHEeJIaTh BBIBOJ O TOM, YTO paccMaTpu-

BaeMble TpeOOBaHUS ONMU3KUX POJCTBEHHHKOB O BO3-
MEIIEHUH U KOMIIEHCALlMU Bpela MpeabsBIsSIOTCS A0-
craroyHo penko. CyneOHasi mMpakTHKa MO TOJAOOHBIM
KaTeropusM Jej sIBJIeTCS Takke HeoqHo3HauHOM. Kak
HpaBUIIO, OJM3KHE POACTBEHHUKH OOpAIAOTCS B CyA
¢ TpeOOBaHMEM O BO3MEIICHHH M KOMIIEHCAIIUU BpeIa
1ocJie CMEPTH PeadMIIMTHPOBAHHOTO JIUIIA, B MTOPSIKE
YHHUBEpPCAJIbHOIO MpaBolpeeMcTBa. B cBA3M C 3TUM
OTIPEZICNIEHHBIN MHTEpPEC B KOHTEKCTE HACTOSILEro MC-
cleZloBaHUs uMeeT cienyromuid npumep. Tak, JI. 06-
parusicst B cyn ¢ TpeboBanueM k PD o Bo3MenieHnn
HMMYILIECTBEHHOTO 1 KOMIIEHCALlMH MOPaJIbHOTO Bpe/ia B
CBSI3M C €r0 HE3aKOHHBIM yTOJIOBHBIM IPECIIEIOBAHUEM
U collepKaHUEM 101 CTpakel B TEUEHHE TPEX MECSLEB.
Bckope mociie nogaun uckoBoro Tpedoanus JI. ymep,
[OCJIe Yero B MOpPSAKE MPaBOINPEEMCTBA B JI€JI0 BCTY-
nuiia ero xeHa 1. [Tpu sTom xeHa moTpedoBaia B TOM
YHCIIe MMPU3HATH (PAaKT HAPYIICHUS €€ JIMIHOTO HeuMYy-
IIECTBEHHOTO TpaBa Ha YBAaXXCHHE CEMEHHOU KU3HU U
B3BICKaTh C TOCYJapCcTBa KOMIEHCALHUIO NMPUUYUHEHHO-
ro el MopanbHoro Bpeaa. CyJ nepBoil MHCTaHIIMM UCK
VIOBIETBOPIII B YACTH M B3bICKaN ¢ MUHUCTEpCTBA (PHI-
HaHcoB P® 3a cyer ka3ubl PO xommeHcanuo Mopaib-
HOro Bpena. B cyne Bropoii nHCTaHuuu cynebHoe pe-
[ICHUE B YaCTH KOMIICHCAIIUH MOPaJIbHOTO Bpena ObLIo
OTMCHEHO W BBIHECEHO HOBOE pEIIeHHe 00 OTKa3e B
YAOBICTBOPEHHUH 3asIBIICHHBIX TpeOoBaHui. IIpu sToM
OBLITO YKa3aHO, YTO MOPATBHEIH Bpe ObUT IPHYUHEH HE
uctuie 111., a ee myxy JI., ogHaKo B CBS3U CO CMEPTHIO
JI. MOpaJybHBIA Bpel HE MOXKET OBITh KOMIICHCHPOBAH.
Kpome Toro, BO3MOKXHOCTH KOMITEHCAIIUH MOPAJIbHOTO
Bpena 3a HapylleHHE IpaBa Ha yBaXXEHHE CEeMEHHOI
JKU3HU JEHCTBYIOIIMM 3aKOHOJATEIbCTBOM HE IIpell-
ycMmarpuBaercs. JJaHHoe peleHue cyna KaccaluoHHON
WHCTAaHIIMU CTaJo IpeamMeToM paccMmorpenus Ilpesu-
oyma BpsiHCKOTO 00NacTHOTO cynma, KOTOPBIA BBIHEC
pelIeHre 0 TOM, YTO BBIBOJI KaCCallMOHHOW MHCTAHLIUU
OCHOBaH Ha HeNpaBUJIbHOM TOJIKOBaHUU 3aKkoHa. CynoM
NEepBOl MHCTAHIMK OBLIO MPUHATO 3aKOHHOE W 000-
CHOBaHHOE pEIlIEHHE, YTO HE3aKOHHBIM 3aKJIIOUEHHEM
noz crpaxy myxa JI. ero sxene 1. 6p11 mpuUUMHEH MO-
paNbHBIi Bpel, KOTOPBHIA MOAJIEKUT KOMIIEHCALlUU B
cootBercTBHH ¢ 1. 1 cT. 151 'K P®. B cBsizu ¢ Tewm,
YTO MaTepualaMu Jeja MOATBEPIKIACTCS HapylleHUe
npasa III. Ha yBakeHHe YyaCTHOW U CEMENWHOI KHU3HH,
3aKperuieHHoe B CT. 8§ EBporeiickoil KOHBEHIIUU O 3a-
HIMTE TIPaB YeJIOBeKa U OCHOBHBIX CBOOOI, ompererne-
HUE KacCalMOHHON MHCTAHINH 00 OTKa3e B UCKE OBLIO
OTMEHEHO, a PellieHUe Cy/1a MepBOil MHCTAHIIMHN OCTaB-
neHo B cuie [6].

Takum 00pa3oM, B YKa3aHHBIX CIIy4asx MOpalib-
HBI Bpel, NPUYMHEHHBIA ONM3KUM POACTBEHHUKAM
peabUIUTUPOBAHHOTO JIMIIA, JOJKCH IMOJIekKATh KOM-
MeHCallHH.
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B-Tpetbux, Bpen ONU3KUM POACTBEHHUKAM JIHIIA,
B OTHOIICHHH KOTOPOTO OCYIIECTBISUIOCH HE3aKOHHOE
YTOJIOBHOE MPECIIEIOBAHUE, MOXKET OBITh MPUUMHEH HE
TOJIBKO MOPaJIbHBIM, HO U UMYILECTBEHHBIN. Tak, B co-
OTBEeTCTBHUH CO CT. 36 CemeiiHoro kojekca PO (nanee —
CK P®) y xaxm0ro u3 Cynpyron, IOMUMO UMYIIIECTBA,
HaXOJSIIErOCs B OOIIEH COBMECTHOM COOCTBEHHOCTH,
MOKET OBITH TMYHOE UMYIIECTBO, B OTHOIICHUH KOTO-
pOro ApYroil cynpyr HUKakux mpaB He uMeeT. [Tomumo
ATOTO, B CEMEHHOM IIpaBe YCTAHOBIICH Pa3IeIbHbIH pe-
JKUM TIpaBa COOCTBEHHOCTH pojuTeliel u aereid. Tak, B
cT. 60 CK P 3akperieH mpyHIIHIL, COTTIACHO KOTOPOMY
POAMTENN HE UMEIOT IPpaBa COOCTBEHHOCTH Ha UMYILle-
CTBO JICTEH, a IeTH HEe MMEIOT IpaBa COOCTBEHHOCTH
Ha UMYIIECTBO poauteneil. CrnenoBarenbHO, B claydae
NPUYMHEHUST Bpela TaHHOMY HMYIIECTBY CYTPYT, a
TaKKe JeTH peadHIIUTUPOBAHHOTO JIUIAa UMEIOT PaBO
TpeOoBaTh OT TOCYAapCTBA BO3MEIICHHS TPHINHEHHO-
ro UMyIliecTBeHHoro Bpeaa. [lomumo sToro, ompene-
JICHHBIE NMYTIIECTBEHHBIC PACXOABI OJIM3KUE POICTBEH-
HUKU peabUIMTUPOBAHHOTO MOTYT TIOHECTH U B CBA3H
C OIIaTOH YCIIYyT agBOKaTa, OCYIIECTBICHHEM Tele-
(hOHHBIX IEPETOBOPOB, MPOE3OM K MECTY HAXOXKICHHS
JIMIA, HAXOMSIIEToCs MO CTpaXkel U T.I.

AHanu3 cyneOHON MPakTHKH CBUAETEIbCTBYET O
TOM, YTO CyJaMH{ yHOBIICTBOPSIOTCS JIUIIL TPEOOBAHMUS
CaMoOro peadWIMTUPOBAHHOTO JUIAa O BO3MEIICHHH
HUMYIIECTBCHHOTO BpPE/a, BBIPA3MBIIETOCS B pacxoaax
Ha OIUIaTy YCJIYT aJBOKaTa ero OJM3KUMHU POJCTBEHHH-
Kamu [4, 5].

OpHako yMaeTcsi, 4To NaHHbIe TpeOOBaHUS BIIOJI-
HE MOTYT OBITh 3asBJICHBI OJM3KUMH POJCTBEHHUKAMHU
CaMOCTOATENbHO, B TOPsIKE TPaKIAHCKOTO CYIOIpO-
M3BOZICTBA, B CIIyYae CMEPTHU WX 0TKa3a peabmImTHPO-
BAaHHOT'O JIMIIA OT pealr3alliu MPeIOCTaBICHHOTO eMy
npaBa. C y4eToM yKa3aHHBIX OOCTOSTEIBCTB OJIM3KHE
POACTBEHHUKH pPEaOMIUTUPOBAHHOTO JIMLA HMEIOT
IpaBO HE TOJNBKO Ha BO3MEIIEHHUE PACXOAOB Ha OIUIATY
YCIIyT aJiBOKaTa, HO ¥ Ha BO3MEIICHHWE MPUYUHEHHOTO
UM HUMYIIECTBEHHOTO yliepOa B MOJHOM 0o0beMe, uc-
xogtu3 1. 1 ct. 1064 T'K PO.

B-ueTBepTHIX, TpENCTaBISETCS, YTO HET HEOOXO-
JUMOCTH ONpPEASsITh KOHKPETHBIN MepeyeHb CIy4yacs,
Py KOTOPHIX OJHM3KMM POACTBCHHUKAM JIMIA, TOJI-
BEPrIIEerocs HE3aKOHHOMY YTOJOBHOMY IpeciefoBa-

HUIO0, BO3MOXXHO BO3MEIICHUE U KOMIIEHCAIUsS BPEla,
T.K. 3TO MOXET NPUBECTH K HEONPABIAHHO 0OBEMHBIM
3aKOHONATENbHBIM KOHCTpYKUMsAM. Tem ©Oonee uToO
MEPEYHCINTh U TMPEIYyCMOTPETh BCE BapHaHTHI Bpe-
JIOHOCHBIX JCHCTBUI OOBEKTUBHO HEBO3MOXKHO. [leli-
CTBYIOIIME HOpMaTHBHBIE Npeanucanus (m. 2 ct. 1070
'K PO, cr. 1069 'K P®) mpenycmarpuBaioT odiue
OCHOBAHWSI JIJIl BO3MEIIEHUS U KOMITCHCAIIMH BpE/a, B
pamMKax KOTOPBIX U JOJDKHA OCYILECTBIISTHCS peayn3a-
IUsl pacCcMaTpPUBAaEeMbIX IPABOOTHOIICHUIH. B maHHOM
cllydae CyIleCTBEHHOE 3HadeHue OylneT UMeTh MmpsiMas
MIPUYUHHO-CIICICTBEHHAS CBSI3b MEXIYy HE3aKOHHBIM
YTOJIOBHBIM TPECIICOBAaHUEM JIMLA U NPUYMHEHUEM
MMYIIECTBEHHOTO WJIM MOPAILHOTO Bpe/ia ero ONM3KUM
POJICTBEHHUKAM.

BwMmecte ¢ TeM B neisax odecrnedeHnss HanOonbIIei
rapaHTHHd BO3MOXHOCTH OCYILECTBJICHUS IpaBa OIu3-
KHX POJICTBCHHUKOB Ha BO3MEIICHUE M KOMITCHCAIIHIO
Bpena, B cly4yae HE3aKOHHOTO yroJOBHOTO IpeCIeno-
BaHUs JIMIIA JIAHHOE TPaBO HEOOXOMUMO OoJiee YETKO
chopMylIupoBaTh W 3aKPENHUTh HAa 3aKOHOAATEIHHOM
ypoBHE. B cBSI3M ¢ 3THM TpeACTaBIsieTcss HEOOXOMH-
MbIM HOPMaTHUBHOE MpEINHCAaHUE, YCTAaHOBJIEHHOE B
4. 5 ct. 133 VIIK P®, H31105KUTH CIIEAYIONIMM 00pa3oM:
«B MHBIX cilydasix BONPOCHI, CBSI3aHHBIE C BO3Mellle-
HUEM W KOMIICHCalMed Bpena, B T.4. MPUUYHHECHHOTO
OJIM3KUM POJICTBEHHUKAM PEeaOUIIUTUPOBAHHOTO JIUIIA,
paspemaroTcsi B MOPSIKE TPAXKITAHCKOTO CYIONPOU3-
BOJICTBa». JlaHHBIE 3aKOHOAATENbHbIE W3MEHEHHs Oy-
YT CIIOCOOCTBOBAThH JICHCTBEHHOM pealin3alliy mpaBa
OJTM3KUX POACTBEHHHKOB PEaOMIUTHUPOBAHHOTO JIHIlA
Ha BO3MEIIEHUE ¥ KOMIICHCAIIMIO Bpeia, a Takke Gop-
MHUPOBaHUIO €IWHOOOpa3HOW CyneOHOM MpPaKTUKU IO
paccMaTpuBaeMoOl KaTeTOPUH TPakJaHCKO-TTPABOBBIX
CIIOpOB.

[TomBoas uTOT, ClemyeT caenarh BbIBO, YTO OJTN3-
KHE POJICTBEHHUKH PEaOMIIMTUPOBAHHOTO JIMIIA BIIPaBE
MPEIBSIBISAT CAMOCTOSTEIbHBIE TPeOOBaHUS K TOCY-
JapCTBY B MOPSIIKE TPaXkKIAHCKOTO CYJOIPOU3BONICTBA
B TOM ClIy4ae, €Clid B Pe3ylibTare HE3aKOHHOTO YIo-
JIOBHOTO TIPECJICIOBAaHUSI WX OJHM3KOTO POJCTBEHHUKA
UM OBUT IPUYMHEH UMYIIECTBCHHBIH WM MOPAaJbHBII
Bpell. YKa3aHHBIE CIlyuyad BO3MEIIECHUS U KOMIIEHCAITUN
Bpena JOJDKHBI PacCMaTpUBATLCS B COOTBETCTBHH CO
cT. ISITKP®D, § 4 1. 59 TK PO u ct. 1069 T'K PO.
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PROBLEMS OF PROTECTION OF BUSINESS REPUTATION
OF LEGAL ENTITIES

The article examines the problems of law enforcement, which resulted from the introduction of a
legislative ban on compensation for moral damage while protecting the business reputation of legal
entities. The conclusion about expediency of legislative fastening of possibility of compensation for the
reputational harm caused to a legal entity is formulated. It is based on the analysis of the legal positions

of higher courts.
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C 1 okts16ps 2013 1. cT. 152 I'paskgaHCcKOTO KOJleKca
P® (nanee — 'K, 'K P®), mocBsimieHHas 3alUTe YECTH,
JIOCTOMHCTBA | JICIOBOM pernyTaIiuy, OblIa N3JI0KeHa B
HOBOW pepakiuu [5]. Psg HOBeU, BHECEHHBIX B JIaH-
HYIO CTaTbhl0, KacaloTCA PETyIHMPOBAaHUS BOIPOCOB O
croco0ax 3alIuThl AE0BOI pernyTalruu IPUANYECKUX
T

Panee nefictBoBaBmias pemakius cr. 152 'K PO
MpexycMarpuBaja, 4YTO TpaBHiia HA3BAaHHOW CTaTbU
pacnpocTpaHsioTcd Ha IOpUAMYECKUX Tl Oe3 orpa-
HUYECHHUM, B T.4. 1 B 9aCTU KOMIICHCAIIUH MOPAJIBHOTO
Bpena (m. 7 ct. 152 'K P®). Dtum npaBoM aKTUBHO
MOJIb30BAIINCHh M OPTaHbl BHYTPEHHUX J€J, 00paniasich
B CyJl C MICKaMU O 3allMTe AET0BOM penyTanuu. Tak, Ha-
npumep, 12 urons 2011 r. denepanbHblii palloHHBIN CyA
oOuieii ropucaukuun KyiOsiesckoro paiiona Hoso-
CHOMPCKOil 00JIacTH YacTHYHO yroBieTBopiI uek OBJI
no KyiiosIteBckoMy paitony HoBocuGupckoi obnactu
K rpaxxganuny J1.B. be3bI3aBecTHBIX, B3bICKAaB C HETO B

KadecTBe KoMIeHcanuu MopaiabHoro Bpeaa 10000 py-
6neii [3].

B Hacrosiiee Bpemsi KOMIEHCALlUs MOPAJIbHOIO
Bpena IOpUAMYECKUM JIHLAaM MPSMO 3aKOHOAATEJBHO
3anpelteHa. KOpunndeckue nuna UMEIOT IPpaBo  3alliu-
11aTh COOCTBEHHYIO JIEJIOBYIO PEMYTAIUIO Iy TEM:

1) ompoBepiKeHUsI TIOPOYANINX WX CBEJCHUHU MU
OIyONMKOBAaHHUS CBOETO OTBETA B [€UaTH;

2) 3asBieHUS TPEeOOBaHMN O BO3MEIIECHHH YOBIT-
KOB, KOTOpbIE€ OBLIM MPUYMHEHBI PacIpOCTPaHEHUEM
AHHBIX CBEICHUM.

HecMmoTps Ha Hanmuuue AaHHOTO 3aKOHOAATENBHO-
rO 3ampeTa, MpakTHKa MPEeIbSBICHUS HCKOB IOPUAU-
YEeCKMMH JIMLAMH O KOMIIEHCAlMU HeMaTepuajIbHOTO
Bpena mponomkaercs. CooTBeTcTByromme TpeboBa-
HUS 00OCHOBBIBAIOTCS, KaK MPAaBUJIO, TEM, UTO «peIry-
TAaLMOHHBIM Bpe» OTIMYAETCs IO CBOEH NPUPOIE OT
«MOPAJILHOTO Bpena» W MpPeACTaBiseT coOOM He Mmpu-
YHHEHHUE KaKUX-JIN00 CTpalaHui IOPHIIICCKOMY JIUILY,
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a HaHeceHHe yliepoa penyTauuy IPUITIECKOro JTUla
BCJIEICTBHE PACTIPOCTPAHEHHUSI MOPOYAIINX CBEICHUM,
YTO CKa3bIBAETCS Ha €r0 AEATENbHOCTH, JaXKe €CIIU 3TO
MOKa ¥ HE TIOBJICKJIO BO3HUKHOBEHUS PEabHBIX yOBIT-
KOB.

CkuapIBaroniascs cyjieOHas mpakTiuka 1mo paccMo-
TPEHUIO UCKOB O KOMIIEHCAIIMH PEMyTallMOHHOTO Bpeaa
MpoTHBOpeurBa. Ee aHanmm3 mo3BoJsieT CyAnTh O Halu-
YUH JBYX MPSAMO MPOTHUBOIOJIOKHBIX TMOAXOIOB K pas-
PEUIeHHIO IeT JTaHHON KaTeTOpUH.

CTOpPOHHUKHM MEPBOTO MOAXONA MPUACPKUBAIOTCS
MHEHUSI, YTO B3ICKAHHE KOMITEHCAIINN PEITyTaI[MOHHO-
ro BpeZia BO3MOKHO MPH JJOKa3aHHOCTH PacipoCcTpaHe-
HUS TTOPOYAIINX PEMYTANNIO IOPUINYECKOTO JTUIA CBE-
neHuii. B kauecTBe 000CHOBaHUS CynaMu yKa3bIBaeTCs,
YTO PacMpOCTPaHEHHE MOPOYAIINX, HE COOTBETCTBYIO-
IMX JeHCTBUTENIBHOCTH CBEJSHHI MOXET CO3/1aBaTh
o0pa3 HeZ0OpOCOBECTHOW KOMITAHWH, HapyIIaroNIeH
3aKOH, ¥ MMPUMEHEHHUE UMEHHO TaKOro crocoda 3allu-
ThI, KaK KOMIICHCAIUS, SIBISETCS IIeIIeCO00pa3HBIM.
KommeHcanus HampaBiieHa HEe Ha BO3MeILEHHE Bpena
¥ BO3BpAarT IMOTEPIIEBIIETO B MEPBOHAYAIHHOE MOJIOXKE-
HUe (YTO HMCXONs W3 HEMMYIIECTBEHHOIO Xapakrepa
HapyIIEHHOTO TpaBa HEBO3MOXKHO), @ Ha BOCIIOJIHCHHE
HEMMYILIECTBEHHON MoTepu. Takol BHUI KOMIIEHCAIIUH
SIBIISICTCSI KOMITEHCAIMe HeMaTepUabHBIX YOBITKOB.
[Ipu 3TOM CyZBI B MOATBEPKACHUE CBOCH MO3UITUH TIPH-
BOJIAT CJEIYIOMINE apTyMEHTBI.

Bo-nepBrix, Hanuuue mpereaeHToB EBpomnelicko-
ro CyJa Io TpaBaM YeJIoBeKa O B3BICKAHHU TOAO0OHOM
KOMIIEHCALIMHU B IOJIb3Y OpraHu3aluii-3asButeneil. Jta
KOMITeHcanus, o MHeHnto EBpomeiickoro cyma, mpe-
clefyeT Leib oOecrieueHUs] BO3MEIICHUs HeMmaTepu-
aJBHOTO Bpea, MpUpoAa KOTOPOTO 3aKITI0UAETCS B TOM,
YTO OH HE MOAJAETCS TOUHOMY pacuery. EBpomneiickuit
Cyd HEOOHOKPAaTHO OTMEYall, YTO HEeMaTepHaJbHBII
Bpell, MPUYMHEHHbI KOMIAHUSIM, MOXET BKJIIOUaTh
pasiuuHbIC BUIBI TPeOOBaHWH, KaK OOBEKTUBHBIX, TaK
U cyObeKTUBHBIX. K HUM MOTYT OBITH OTHECEHBI: pe-
My TaIysl KOMITAHWW, HEONPEIEIICHHOCTh B IIJIAHUPOBA-
HUM PELEHH, PETSITCTBUS B YIPABICHUU KOMIIAHUEH
(IS KOTOPBIX OTCYTCTBYET YETKHH METOZ MojcueTa
MOCIIEICTBUI) U, HAKOHEI[, XOTs U B MEHbIIEH crere-
HU, HEYJJ00CTBO U OECIOKOMCTBO, KOTOPBIE MTPETEPIICITH
YJIeHBI PYKOBOJCTBa KoMnaHuu [12].

Bo-Bropeix, Koncrtutymmonusim Cymom PO B
Ompenenenun ot 04.12.2003 Ne 508-O Obuta uznoxe-
Ha TpaBoOBas MO3UIKS O TOM, YTO IOPUANYECKHE JTUIA
UMEIOT NPaBO MPEAbSABIATh TPeOOBAHHUS O KOMIIEHCA-
IIUH YOBITKOB, B T.4. HEMaTEPUAIBHBIX, KOTOPHIC TPH-
YUHEHbl yMaJleHHEM [IeJIOBOW penmyTaluu, WM HeMa-
TEpPHUAJbHOTO Bpela, WMEIOIIET0 CBOe COOCTBEHHOE,
OTIIMYHOE OT BpeJa MOPaJIbHOTO COIep:KaHue, KOTOPOe
BBITEKAET U3 CYIIECTBA HAPYIIEHHOTO HEMaTepHAIbHO-

o TpaBa U XapakTepa MOCISACTBHIA STOr0 HapyIICHUSI.
[Ipr 3TOM OTCYTCTBHE NpPSIMOTO YKa3aHUS B 3aKOHE
HMMEHHO Ha TaKo# croco0 3alUThI JeJI0BOK penyTaiun
HE BJIMSET Ha BO3MOXKHOCTh peaJI3alliy BhIICYKa3aH-
HOTO TpaBa [6]. DTOT BBIBOJ OCHOBAH Ha IMOJIOKEHUU
4. 2 ct. 45 Koncrurymuu P®, B cooTBETCTBHH C KOTO-
PBIM «KaXBIN BIIpaBe 3alUINaTh CBOM IIpaBa U CBOOO-
JIbI BCEMH CITOCO0AMH, HE 3alTPEIICHHBIMH 3aKOHOMY.

[To MHEHHIO CYNOB, HEMPUMEHEHUE NAHHBIX Mpa-
BHUJ K HOBOW penakiuu cT. 152 'K PO craBuio Obt
IOpUIMYECKHUE JIMLIA, Ybe MPaBO Ha JEJIOBYIO pemyTa-
IO HApPYIIEHO, B CUTYaINI0 0€30CHOBATEIBHOM Orpa-
HUYEHHOCTH 3alIUTHI CBOMX IPaB U 3aKOHHBIX UHTEpE-
coB. Jlyis B3bICKaHUSI KOMIICHCAIIMU HEMAaTEpUaTbHOTO
(penyTalMOHHOTO) Bpeaa UCTel JODKEH 10Ka3aTh caM
(akT ymayeHusi penyTaluu, yTpaTbl K HEW TOBepHs,
HaJIM4YKMe NMPUIMHHO-CIICICTBEHHOU CBS3U MEXIy JIeH-
CTBUSIMM OTBETYHMKA W BO3HMKHOBEHHEM y HCTIIA He-
ONarompusTHBIX TOCIEACTBUA HEUMYIIECTBEHHOTO
XapakTepa, B MPOTUBHOM ciydae B YIOBJICTBOPESHUH
TaKoOTo TpeOOBAaHMSI HAJIGKUT OTKa3arh [9, 14].

CTOpOHHUKH BTOPOTO TIOAXOAA IOJATalT, YTO
B3bICKaTh KOMIICHCAIIMIO HEMaTepHallbHOTO (pery-
TAallMOHHOTO) Bpela HOPUAMYSCKUM JIMIAM HElb3s,
MOCKOJIBKY POCCHUICKHUM 3akoHogarenbcTBoM (1. 11
ct. 152 TK P®) 310 He mpexycmorpeHo. [lo croeit
MPUPOJIE KOMIEHCAIHsI PeNyTallMOHHOTO Bpea CXoxa
C KOMIIEHCAIlMe MOpPabHOTO Bpena, CIIe0BaTeNIbHO,
OHa TMOAMAJAeT MOJ MPSMO 3amlpeT, yCTaHOBJICHHBIH
I'K P®. 3akoHonmarenp SICHO W HEBYCMBICIIEHHO BbI-
pasui CBOIO BOJIO, yKa3aB, UYTO Bpel, MPUUMHEHHBIN
FOPUIMYECKOMY JIUITY, HOCUT HCKITFOYUTEIHHO UMYIIe-
CTBEHHBIH XapaKTep, 4TO aHHYIHPYET BO3MOXKHOCTb
MIPUCYXKICHUS IOPUIUYECKOMY JIMIy HeMaTepHalb-
HOTO Bpeja, B Kakod Obl (hOpME€ OH HE BBIpa)ajcs.
KomrteHcauss MOpanbHOTO Bpela BO3MOXKHA TOJIBKO
(hU3HYECKUM JIMLIaM, YTO CIENYET U3 PsAa MOJOKESHHH
TpakJaHCKOTO 3aKkoHomarenbcTBa (1. 59 'K PO, . 2
ct. 1101, m. 1 ct. 1099 IT'K P®).

Kpowme Toro, B ct. 12 'K P® u B nHBIX neicTByIO-
IUX 3aKOHOJATENIBHBIX aKTaX TaKOW CIOCO0 3alluThI,
KaK B3BICKAHWE HEUMYIICCTBEHHOTO (peryTanroOHHO-
r0) Bpe/la, He MOMMEHOBAH, CJICIOBATEILHO, BO3MOXK-
HOCTh €T0 TNPUMEHEHHUS TOJIHOCTHIO HCKIIIOYaeTCs.
Huxkakoe cygeOHOE TOJIKOBaHHE HE MOXKET MPOTUBOpE-
YUTh SBHO BHIPAXKEHHOW BOJIE 3aKOHOJATEINSI; HHOE OBl
03Ha4alo, YTo CyA HajenseT cedd HeCBOHCTBEHHBIMU
3aKOHOTBOPYECKUMHU (YHKIUSAMHU, U3MEHSS CONIEpIKa-
HUE HOPMBI (peiepaibHOTO 3aKOHA, YTO SIBIIICTCS Ha-
pYUICHHEM KOHCTHTYIIMOHHOTO TIPUHITUIIA Pa3JIeICHUs
pnacreit (cT. 10 Koncturyuuu PO). [IpaBo ycraHasmu-
BaTh CIIOCOOBI 3aIUTHl TPAXKIAHCKUX TPAaB SBISACTCS
MpeporaTuBOM 3aKoHOAaTeNs, a He cyda (B T.4. u Kon-
crutyunonsoro Cyna) [10, 11, 12].
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FrPAXXOAHCKO-NMPABOBbIE OTHOLUEHUA

Kak BuzmHO, Kaxxaas U3 MPHUBEIEHHBIX MPABOBBIX
MO3WIINI HMMEEeT CEephe3HyI0 apryMeHramuio. Jleit-
CTBUTEJIBHO, C OJJHOW CTOPOHBI, CYIIECTBYET NPaKTUKa
EBpomneiickoro cyna, paswsicHenus KoHcTHTymoH-
Horo Cyna P®, mpusHaromye CyLiecTBOBaHHE He-
MaTepHaJbHBIX YOBITKOB, HaKOHe, mojoxeHne KoH-
ctutyuun PO, pomyckaromiee 3allUTy HapyILIEHHBIX
npaB JIFOOBIMHU CIIOCO0aMH, HE 3alpelnieHHBIMU 3aKO0-
HoM. KoMmeHcauus MOpaJbHOrO M KOMIIEHCAIUsl He-
MaTepHaJbHOTO BpeAa HE SIBISIOTCS paBHO3ZHAYHBIMHU
KOMITEHCATOPHBIMU CIIOCO0aMU 3aIIUTHI: OHH HUMEIOT
pa3HBIe OCHOBAaHUS pealn3aIlii, 00yCIOBICHHBIE MX
MPaBOBON CYIIHOCTHIO, U BBHIMONHSIIOT pa3Hble (QyHK-
uun [2, c. 39]. [losTomy KommeHcamusi HEMaTepH-
aJbHOTO BpeAa HIOPUIUYECKOMY ULy MMEET IpPaBo
Ha CyIIECTBOBAaHHE W HE JOJDKHA OTOXIIECTBIATHCS C
MOHATHEM MOpPAJIbHOIO Bpeda, NPUYUHEHHOIO JHUILY
(uznueckomy.

OpHako, ¢ Ipyroil CTOpOHBI, JeiCTBYIOIIEE 3aKO-
HOZATENBCTBO MPSIMO 3alperiaeT KOMIIEHCAIIHI0 MO-
paNbHOTO Bpea IOPUANYECKOMY JIUILY U He IpeaycMa-
TPHUBaeT BO3MOXHOCTH NMPHMEHEHHS TaKoro crocoda
3alIUTHl, KaK BO3MEILEHUE HEMaTepHallbHOTO Bpena.
He BHec sicHOCTH B peleHHE TaHHOTO BOIpOCa YT-
BepxkaeHHbIH 16 mapra 2016 1. [Ipesuaunymom Bep-
xoBHOro Cyna P® «O030p MpakTHKH PaccCMOTPEHUS
CyZaMu JIell [0 CIIOpaM O 3allUTe YECTH, TOCTOMHCTBA
U J1enoBoit pemytanum» [7]. B 0630pe BepxosHsiii Cyn
P® nume BoCHpou3Bed aHAIM3UPYEMYH 3aKOHOJA-
TENEHYI0 HOBEJUTY, YKa3aB Ha WCKIIOYCHHE TpUMEHe-
HUS HOPMBI O KOMIIEHCAllUd MOPAJbHOTO BpeAa MpH
pacTpoCTpaHEeHNH CBEICHUH, IMOPOYAIIHNX JEIOBYIO
penyTaluio IOPUANYECKOTO JIMLA, U Ha BO3MOXXHOCTh
3asBJIATH B COOTBETCTBYIOIINX CUTYAIMAX TPeOOBaHUS
0 BO3MEUICHUH YOBITKOB, BOZHUKILIUX BCJIEICTBUE pac-
IPOCTPAHCHNUS TaKUX CBeIeHMH. Bompoc ke 0 BO3Mox-
HOCTH WJIM HEBO3MOXHOCTH KOMIIEHCALIUU UIMEHHO pe-
MYTAIlHOHHOTO Bpea, He CBI3aHHOTO C MMYIIECTBEH-
HBIM, ocTajcs 6e3 orBera. Kak cnpaBeyinBO OTMETHI
B.. EpemMeHKO, «OCTaeTcsi TOJBKO COXAaJETh, YTO B
Ha3zBaHHOM O030pe OTCYTCTBYET JIeTalbHOE pa3bsCHe-
HHE BOIIPOCa O KOMITEHCAIINH MOPAIBHOTO Bpeia I0pu-
JUYECKUM JIMIaM, B T.4. O COOTHOLIEHUH MOPAIbHOTO
Bpella ¥ HeMaTepHallbHOTO (PEMyTallMOHHOTO) Bpenay
[4, c. 15].

Bwmecte ¢ tem mozgnee Bepxoueiit Cyn PO He-
JIBYCMBICJICHHO BBICKA3aJiCsi B TOJb3Y BO3MOXKHOCTH
IpeIbSIBICHAS TPeOOBAaHMIA O KOMITCHCAITIH PEeITy Taly-
OHHOTO BpeAa. Ho mpu 3TOM yTOYHMB, 4TO caM (PaKT
pacTIpOCTpaHEeHUSI  CBEACHHH, MOPOUYAIINX IETOBYIO
permyTalui0 HCTA, elle He CBUICTENBCTBYET O MpH-
YHHEHUX yuiepOa JeNOBOH permyTanui U He SBISIETCS
OCHOBaHHMEM JIJIsl BHIIJIATHI COOTBETCTBYIOIIETO JEHEXK-
HOTO BO3MEIICHHS 32 €€ HEOOOCHOBAaHHOE yMaJICHHE.

Ha wucrie nexut 06f3aHHOCTD J0Ka3aTh OOCTOSTENb-
CTBa, Ha KOTOPHIX OH OCHOBEIBAET CBOM TPeOOBAaHUS, a
HMMEHHO MOATBEPANUTH Hajdu4due c(HOPMHUPOBAHHON pe-
MyTallMU B ONPEACTICHHON cepe eIOBBIX OTHOIICHUH
(OuzHece, MPOMBILLIEHHOCTH, 00pa30BaHUM, yCIyTrax U
T.J.), @ TAK)KE HACTYIUICHUE B pe3yJbTaTe paciupocTpa-
HEHUs TIOpOYallMX CBEIEHUH KOHKPETHBIX HeOmaro-
MIPUSATHBIX TOCIEACTBIH B BUAE YTPATHI TOBEPHS K €T0
penyTanuy Win ee CHuxeHue [8].

Henp3st yTBep)HaTh, 9YTO HAIWYIHE TAKOTO IIperie-
JIEHTa CHHMET BCE€ CYIIECTBYIOUINE MPOTUBOPEUHUS B
paspermreHnn 1en monoOHoil kareropuu. Ecnmu cymamu
OyzeTr BocnpuHATA AaHHas no3unus BepxosHoro Cyna
P®, TO BO3HHKAaET BOMPOC, KAKYIO LIEJIb MPECIEN0BAI
3aKOHOJATeNb, YCTAaHABJIMBAas 3alpeT KOMIICHCAIIUN
MOpaIBHOTO Bpena topuamdeckuM numam? Heyxemn
MPOCTO AJISi U3MEHEHUS YCTOSBIICHCS TEPMHHOJIOTHHI
W yKa3aHUs B CYHCOHBIX PEIICHUSIX HA KOMIICHCAITHIO
penyTaoHHOro (2 He MOpaJIbHOTO) Bpena?

B ycioBusix cymiecTByromend npaBoBOi Heompeae-
JIEHHOCTH KOHEYHYIO TOYKY B BO3HHKILEH JHCKYCCHUH,
[0 HAaIIeMy MHEHHIO, TOJDKEH ITIOCTaBHUTH 3aKOHOJa-
TeJb, MO0 COIIACHBIIUCH C CYIIECTBOBaHMEM HeMa-
TEepUANBFHOTO (PEeIyTalMOHHOTO) Bpena, pPasbsICHUB
cofiep KaHue JaHHOTO TEPMHUHA, BHECTH COOTBETCTBYIO-
e nonpaBku B cT. 12, 152 'K P®, nmubo, HanpoTus,
KOHKpeTH3upoBath B CT. 152 I'K HEBO3MOXKHOCTH KOM-
MICHCAI[IM HEMaTePHATFHOTO Bpeia, TPHIYUHEHHOTO JIe-
JIOBOH penyTanuy IPUAXNIECKOTO JHIIA.

IToka e, 10 BHECEHUS SICHOCTH B PEUICHUE JaH-
HOTO BONpOCa 3aKOHOJATeNsIM, CydaM, IO HalleMy
MHEHHUIO, TIPH PAacCCMOTPEHUH COOTBETCTBYIOIINX HC-
KOB CIIe[lyeT UCXOAUTH U3 JO3BOJIUTENILHOTO XapaKTepa
TpakIaHCKO-TIPaBOBOTO peryianpoBanus. Hosas pemax-
nus cT. 152 'K P® orpuniaet komrneHcauo coOCTBEH-
HO MOPAJBHOTO Bpeaa I0pAANICCKUM JIUIIaM, HO HE HC-
KIIIO4aeT KOMIIEHCAlUN HeMaTepHallbHOTO (pemyTaiu-
onHoro) Bpena. Kak BepHo ormeuaer E.B. I'aBpunos, «B
cllydae OTKa3a B PelyTalMOHHON KOMIIEHCAIIMH TOJIBKO
Ha ocHoBanwH 1. 11 ct. 152 T'K PO y ropuamaeckoro
nuia OyayT peaibHble MIaHChl JOOUThCSA B paMKaxX KOH-
CTHUTYIIIOHHOTO CYIOIPOH3BOJCTBA CIIPABEIIHBOCTH
[1,c. 81].

B ycnoBusax npaBoBoi HEOIPEIENCHHOCTH B OTHO-
LIEHUH BO3MOXKHOCTH IOPUIMYECKOTO JHla TpeOOoBaTh
BO3MEIICHNS HEMaTepHAILHOTO Bpena, IPUINHEHHOTO
JIeNIOBOM peryTaluu, HeloOpOCOBECTHbIE KOHTpareH-
THI ()aKTHUECKH MOTYT OC3HAKAa3aHHO PACIPOCTPAHSATh
MopoyYalue CBEICHUs, He OMacasCh OTBETCTBEHHOCTH.
[TosToMy 3aKOHOAATETHHOE 3aKPEIUICHHUE MOHATHS «pe-
MyTallMOHHBIA BpeIy» W OompelelicHHe MeXaHH3Ma ero
BO3MEIIEHUS, OE3yCIIOBHO, CHOCOOCTBOBANU OBl 3(-
(heKTUBHOU peanu3allii KOHCTUTYIIHOHHBIX YCTaHOB-
JICHWH O 3alUTe HApYIICHHBIX IIPaB.
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2004. Ne 3.

7. O030p NPaKTUKK PACCMOTPEHUs CylaMu JIell 110 CIIopaM O 3allUTe YeCTH, JOCTOUHCTBA U JIEJIOBOU pemy-
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9. Ilocranoenenue Apourpaxnoro cyna JansaeBoctounoro okpyra ot 03.11.2015 Ne ©03-4669/2015 [Dnek-
TpoHHBIN pecypc]. Hoctyn u3 cripaB.-nipaBoBoii cuctemsl «KoncynprantlLimrocy.

10. ITocranoBnenue ApOutpaxHoro cyga Cesepo-3amagHoro okpyra ot 14.06.2016 Ne ®07-3560/2016 mo
neiry Ne A56-25777/2015 [Dnekrponnbiii pecypc]. JlocTym u3 crpas.-mipaBoBoii cucteMbl « KoHcynmbranTILrocy.

11. TToctanoBnenue Apoutpaxuoro cyga Cesepo-Kaskasckoro okpyra ot 06.08.2015 Ne ®08-5582/2015 mo
neiry Ne A63-11510/2014 [DnextponHslii pecype]. JJoctyn u3 cnpas.-nipaBoBoii cuctemsl «Koncynprantllmocy.

12. TlocranoBneHne ApoutpaskHoro cyna Ypansckoro okpyra ot 08.09.2015 Ne @09-5773/15 no nemy Ne A60-
31099/2014 [DnekrponHbId pecypc]. JlocTym u3 crpas.-mipaBoBoii cucteMbl « KoncymbranTlnrocy.

13. Ilocranoenenue EBponeiickoro Cyna no mpaBam denoseka oT 06.04.2000 «/leno "Komunrepcomis C.A."
npotuB [lopryramumy [AnexTponHsiit pecypce]. JocTym u3 crpas.-npaBoBoii cuctemsl «Koncynsrantllmocy.

14. Tlocranosnenue Ilstoro apourpaxnoro anemnsiguonHoro cyaa oT 04.08.2015 Ne 05AI1-6691/2015 mo
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JIuleH3n0HHbIIi 10roBOp No
0 TIPEOCTABIICHNH MPaBa Ha UCTIOJIb30BAHUE MATEPHATIOB
(HEMCKITIOUNTEIbHAS JIMIICH3H )

r. bapnayn «_» 201 r.

DenepanbHOE TOCYAAPCTBEHHOE Ka3eHHOE 00pa3oBaTeNbHOE yUpPEKICHHE BBICIIEro oOpa3oBaHMs «bapHayibckuii
opuanaeckuii unctutyT MBJL Poccumny, umenyemoe B nanbHeieM «M3narenby, B ule HaYaJIbHUKA MHCTUTYTa
, JEHCTBYIOIIETO HA OCHOBAaHUH YCTaBa, C OXHOW CTOPOHBI, U
, IMCHYEMBIH B abHEHIIEM «ABTOp», C IPYTOil CTOPOHBI, UMEHYEMBIE B
nansHeimeM «Cropona / CTOpOHBI», 3aKITIOYHIIN HACTOSIIUHA JOTOBOP O HIXKECIICIYIOIIEM.

1. TTo HacTosmeMy noroBopy ABTOp Ha Oe3BO3ME3THON OCHOBE 00SI3yeTCsl TPEAOCTABUTH M31aTelnio HeNCKITFOUNTEIhb-
HBIC ITpaBa Ha UCIIOJIb30BAaHHUE CTAThH

(HamMeHOBaHME, XapaKTEePUCTHKa IepeaBaeMbIX M3narento marepuanos)

>
“MeHyeMoH B nanbHeleM «IIpousBenenne», B 00yCIOBICHHBIX TOTOBOPOM TIpe/ieliax U Ha ONPEeICHHBII JOrOBOPOM
CPOK.

1.1. ABTOp rapaHTHpYyeT, 9TO OH OONagaeT NCKIIOYMTEIHHBIMI aBTOPCKUMH IIpaBaMH Ha repenaBaeMoe M3paremto
IIpousBenenue.

1.2. ABrop rapantupyet, uro [IpousBenenune, mpasa Ha HCIOIB30BaHIE KOTOPOTO Nepeaansl M3marento mo HacTose-
My JloroBopy, siBIIsSIeTCS OPUTHHAIBHBIM POU3BEACHIEM ABTOpA.

1.3. ABrop rapantupyet, uro nanHoe IIponsBeneHne HuKOMy paHee O(UIHAIBHO (T.€. 110 (POPMATBEHO 3aKJIFOUCHHOMY
JIOTOBOPY) HE MEPEeAaBalioch sl BOCIIPOM3BEICHHUS U HHOTO HCIIOJIb30BAHMS.

2. Asrop npenocrasisier M3naremnto Ha BeCh CpOK JEHCTBHS HCKIIOYUTENBHBIX NpaB Ha [IponsBeneHue:

2.1. IpaBo Ha Bocripoussenenue [Iponssenenus (omyoinukoBaHue, 0OHApOAOBaHHE, TyOIMPOBAHNE, TUPAKUPOBAHHE
WM uHOe pasMHoxeHue [IponsBeneHns) O6e3 orpaHUYEHUs TUPaXka K3eMIUIIpoB. [Ipn aToM Kaxkablid sx3emruistp IIpo-
W3BE/ICHUS IOJDKEH CozlepkaTh nMs aBropa IIponsseneHus.

2.2. IIpaBo Ha pacnpocTpaHenue [IponsBeeHus TFOOBIM CIIOCOOOM.

2.3. TlpaBo Ha BHeceHue m3MeHeHUi B [IpomsBeneHue (penakIMOHHYIO TPABKY), HE MPEACTaBISIFOIUX cO0O0M ero
epepaboTKy.

2.4. IIpaBo Ha MCIOJIb30BaHNE METAIAaHHBIX (Ha3BaHHUE, UMsI ABTOpA, AaHHOTAIMHU, OMOIHoTrpaduiecKkrue MaTepraisl 1
ip.) [IponsBeneHns myTeM pacpoCTpaHEeHUs M JJOBEJICHNUS 10 BCEOOIIEro cBeIeHNs, 00pabOTKH M CUCTEMaTH3aINH, a
TaKKe BKJIIOUCHHMS B pa3iMuHble 0a3bl JaHHBIX M HHPOPMAIMOHHBIE CHCTEMBI.

2.5. IIpaBo Ha HOBeIEHUE O BCCOOIIETO CBEICHUS.

2.6. IIpaBo mepeycTynuTh Ha IOTOBOPHBIX YCJIOBHUSIX YACTHYHO WJIM ITOJHOCTHIO MOJyYEHHBIE TI0 HACTOSIIEMY JIOTO-
BOPY NpaBa TPETHUM JIMI[aM 03 BBIIUIAThl ABTOPY BO3HATPasKACHHSL.

2.7. ABTop Takke npemocTasiseT M3aarento npaBo XpaHeHHsT U 00pabOTKH CIEAYIOINX CBOMX MEPCOHAIBHBIX JaH-
HBIX 0€3 OrpaHUYEHUS 110 CPOKY:

- (hammIIHsL, UM, OTYECTBO;

- CBeJIeHUs 00 yUIEeHOH CTEeNeHH;

- CBeJIeHUs 00 yICHOM 3BaHUM;

- CBEJICHUS O MeCTe PabOTHI M 3aHUMAEMOH IOJKHOCTH;

- KOHTAaKTHas MHOOPMAIHSL.

[TepconanbHbIE qaHHBIE TPEAOCTABISIOTCS UL X XpaHEHUS U 00pabOTKM B pa3In4HBIX 0a3ax AaHHBIX M HH(pOpMa-
LIMOHHBIX CHCTEMaX, BKJIIOUCHHS UX B aHAJMTHUCCKUE U CTATHCTHYECCKHE OTUYETHOCTH, CO3/IaHNsI 000CHOBAHHBIX B3au-
MOCBSI3€H 00BEKTOB MPOU3BECHUIT HAyKH, INTEPATyphl M UCKYCCTBA C MIEPCOHAILHBIMH JaHHBIMHA | T.II.

3. Mara nonnucanus JJorosopa CTopoHamu sSBIISICTCS. MOMEHTOM Tiepenadn M3narernto mpas, yKa3aHHbBIX B HACTOSALIEM
Horosope.

4. N3narens 00s3yeTcs coOmoaarh MpexycMOTPEHHbIE ICHCTBYIOINM 3aKOHOATeILCTBOM aBTOPCKHUE TIpaBa, MpaBa
ABTOpa, a TaKKe OCYIIECTBIATh MX 3alIUTy W MPUHUMATH BCE BO3MOXKHBIC MEPBI [UISl TPEIYNPEKICHUS HAPYIICHUS
ABTOPCKHX ITPaB TPETHUMH JINIIAMH.

5. Ycnous HacTosiiero Jloroopa 1 JONOJHUTENBHBIX COMNAIICHUH K HeMy KOH(QHICHIINAIBHEI U HE TIOJUIeXKaT pa3-
IVIAIICHHIO.

6. ABTop 1 l3narens HECYT B COOTBETCTBHH C JACHCTBYIOIINM 3aKOHOAATENBECTBOM PXd fOpHIMUECKyIO0 OTBETCTBEH-
HOCTbH 3a HEHCIIOJIHEHNE NI HEHa UIe)Kalllee NCIIOJTHEHNE CBOMX 0053aTeNNbCTB M0 HacTosmeMy JloroBopy.
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6.1. CtopoHa, HeHaATIEKAIIIMM 00pa30M HCITOTHHUBIIAS WM HE UCTIOIHUBINIAS CBOM 0053aHHOCTH 10 Hactosamemy Jlo-
TOBOpY, 00s53aHa BO3MECTHUTh TPUINHEHHBIN peaIbHBIN yIIepo.

7. Teppuropusi, Ha KOTOPO AOIyCKAaeTCs UCIIOJIb30BaHueE Npas Ha [IpousBenenue, He orpaHUYEHa.

8. Bce criopsl o [loroBopy nmopiexar yperylaupoBaHHUIO IIyTEM IIEPErOBOPOB, a B CIydae HEAOCTHIKEHHS COINIacHs B
teueHne 30 pabounx AHEH CIIOPHI MOUIEKAT PAa3PELICHHIO B Cy/Ie B COOTBETCTBHUH C ACHCTBYIOMINM 3aKOHOAATEIbCTBOM
PO.

9. Hacrosmmii JloroBop BCTynaeT B CHIIy C MOMEHTA monnucanus ooenmn CTopoHaMu HacTosmero JJoroBopa u aei-
CTByeT OECCPOYHO.

10. Pacropskenue Hactosmmero JJoroBopa BO3MOXKHO B JIf000€ BpeMs 1Mo oboronqHoMy cortacuio CTOpOH ¢ 00s13aTeb-
HBIM noanucanueM CTOpOHaMH COOTBETCTBYIOIIETO COMTIALIEHHUS 00 3TOM.

11. HacTosimuit JloroBop cocTaBieH B ABYX SK3EMIUTAPax, IMEIONINX OAMHAKOBOE COIEPKAHUE U PaBHYIO IOpUANYE-
CKYIO CHITY, IO OfTHOMY JUT Kaxknoi n3 CTopoH.

12. PexBmsutsl CTOpOH:

WUznarens ABTop

DenepanbHOE TOCYAAPCTBEHHOE Ka3€HHOE
00pa3oBaTeNbHOE YIPEKACHHE BBICILIETO
obpazoBanus «bapHayIbCKHH IOPHINISCKUNA HHCTUTYT
MunuctepcTBa BHyTpeHHUX Jen Poccuiickoi
Denepaum» (5[0}
656038, 1. bapnaymn, yn. Ukanosa, 49 Anpec
ITacniopTHbIe NaHHBIE

Hara poxnenus

HAYAJIbBHUK
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